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STRICTLY CONFIDENTIAL
For restricted circulation

THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA

REPORT ON
OPERATION OF MULTINATIONAL NETWORK ACCOUNTING FIRMS IN

INDIA®

1. Preamble

1.1 A corporate fraud of huge magnitude had come to light, with the revelation
by the then Chairman of M/s Satyam Computer Services Limited ("Satyam”)
about serious irregularities and mis-statements in the financial statements of
Satyam running into several years. The then Chairman of Satyam, in his
confessional statement made on 7% January, 2009, had owned up
responsibility for having fudged the accounts and having shown inflated
figures for a number of years.

1.2 The then President of the Institute vide his letter no. Sectt./MCA/09 dated
29" January, 2009 addressed to the Secretary, Ministry of Corporate Affairs
had requested the Government to curb, in its entirety, any undesirable
activities/operations of Multinational Accounting Firms (MAFs), in the context
of “Satyam’ and other related matters, which not only brought disrepute to
the profession of Chartered Accountants in India, but also tarnished the
image of the country in the eyes of the public world over. The attention of
the Ministry was also drawn to the earlier correspondence entered into by the

Institute in this regard.

1.3 In response thereto, the Ministry of Corporate Affairs had sent a letter no.
1/10/2003-IGC/PI dated 13™" February, 2009 to the Institute seeking
clarification as to whether any action had been taken or was proposed by the
Institute in the matter. Thereafter, the Ministry had invited the
representatives of the Institute for a meeting on 27" February, 2009 to
identify the issues to be considered by the Institute in the above context.
The meeting was attended by the then President and the Secretary of the
Institute, besides other functionaries. Subsequent to the above meeting, the
Institute had sent its response vide its letter no. 29-CA/NDM/116 dated 3™
March, 2009 mentioning therein that several initiatives had been taken by the
Institute in the past in the matter of functioning of MAFs in India for
contravention of the laws of the land. It was further mentioned in the
response sent to the Ministry that such initiatives included detailed

* The Group has consciously decided not to mention name of any CA firm in this report
including in the Annexures with a view to keep up the confidentiality of the matter and
to ensure that any observation made herein is not perceived to be against any specific

firm(s)
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consideration of the matter by a Study Group constituted in the year 2002 for
the purpose in relation to Section 25 of the Chartered Accountants Act, 1949
and submission of the summary of issues and decisions taken thereon by the
Council to the Ministry vide letter dated 29" November, 2003 and submission
of a detailed letter dated 19™ October, 2004 containing the proposals of the
Institute for amendments in the Chartered Accountants Act, 1949 and the
Regulations framed thereunder. Copies of the said correspondence were
once again sent to the Ministry vide Institute’s letter dated 3™ March, 2009. A
copy of these letters of ICAI are enclosed as Anpexure I for a clear

background of the matter.

1.4 At the aforesaid meeting held with the Ministry on 27" February, 2009 and
deliberations of the Group arising therefrom, the following issues emerged for

consideration by ICAI:

(a) Manner in which certain Indian CA firms hoid out to public that they
are actually MAFs in India, the manner in which assignments are
allotted, determination of nexus/linkage — The representatives of
certain Indian CA firms carry two visiting cards — one of Indian CA firm
and another of a multinational entity. They represent the multinational
entity and seek work for Indian CA firm.

(b) Name used by auditor in his report — The basic question was whether
the auditors of M/s Satyam had correctly mentioned the name of their
firm in the audit report.

(¢) Terms and conditions and cost payable for use of international brand
name — No international firm will allow its name to be used by alt and
sundry. The question is, what is the consideration, whether it is
determined as a percentage of fee or profits and whether it is within
the framework of Chartered Accountants Act, 1949, Regulations
framed thereunder, Code of Conduct and Ethics.

(d) Nature of extra benefits accrued to the Indian CA firms having foreign
affiliation.

(e) How the MAFs placed their foot in India — Long back in a meeting with
RBI, it was informed that the MAFs entered in India to set up
representative offices. No documents are available as regards the
terms and conditions set out while granting them permission to
operate in India. However, the RBI, vide its letter No.
Ref.DBS.ARS.N0.744/08:91:008 (ICAI)/2003-2004 dated 23 March,
2004 inter alia, mentioned that “RBI has not permitted any foreign
audit firm to set up office or to carry out any activity in India under the
current exchange control regulations”.

(f)  Contravention of permission originally granted by Government — What
was the original permission given for these firms to enter into India
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and subsequently whether they are adhering to the terms and
conditions of that permission? If contravention was found, to take up
with Government/FIPB — For approaching Government or FIPB, ICAI
must have information as to the nature of permission given. As
already mentioned, no documents are available indicating the nature of
permission granted. What is the current position of international trade
in accounting and related services? The opening up of accounting and
related services can be linked to reciprocal opening up by developed
countries.

(g) Additional powers required by ICAI to curb the malpractices — If under
the existing legislation, ICAI does not have enough powers to curb this
practice, whether they would need more powers. A separate proposal
for amendment of Chartered Accountants Act, 1949 has been sent by
the Council to the Government, seeking additional powers.

1.5 The above issues had been referred to the High Powered Committee on
Satyam Fiasco, which was constituted by the 20" Council at its meeting held
on 12"-13" January, 2009 in the aftermath of Satyam fiasco. The said
Committee had submitted its Report (Part-I) to the Council, which after
deliberations, had forwarded the same to the Ministry of Corporate Affairs
vide letter dated 17" July, 2009.

1.6  Thereafter, the draft Report (Part-II} was deliberated in detail by the Council
at its special meeting held on 13" March, 2010. After discussions, the Council
decided to constitute a Group of Council Members to further modify the said
Report integrating the various suggestions made by members across the table
during the discussions on the Report.

1.7 The Group constituted by the Council decided that the Report on "Satyam
Fiasco” should be submitted to the Council distinct from the “Report on
operation of Multinational Network Accounting Firms in India”. The said
report, after due consideration by the Council, was submitted to the Ministry
of Corporate Affairs on 24™ May, 2010.

1.8  Accordingly, the issue which now remained before the Group for
consideration was Operation of Multinational Network Accounting Firms in
India including use of international brand name and all related concerns as
detailed in para 1.4 hereinabove.

1.9 In this report, the Group has dealt with Operation of Multinational Network
Accounting Firms in India and issues connected therewith.

2. Composition of the Group

2.1 The High Powered Committee on Satyam Fiasco was originally constituted
und_er the Chairmanship of the then Vice President, CA. Uttam Prakash
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3.1

3.2

3.3
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Agarwal, at the 284™ meeting of the Council held on 12" & 13" January,
2009. CA. Uttam Prakash Agarwal continued to be Chairman of the said
Committee after taking over as the President of the Institute on 5% February,
2009, Arising out of the deliberations of the draft report prepared by the said
Committee, the Council constituted a Group at its special meeting held on 13%
March, 2010 to carry forward the work of the Committee. The details of the
same are given in para 2 of Report (Part-II) of the said Committee. The said
Group was constituted by the Council as under:

CA. Subodh Kumar Agrawal (Convenor)
CA. Vinod Jain

CA. Jayant Gokhale

CA. Madhukar Narayan Hiregange

CA. Sanjay Kumar Agarwal

Shri G. Ranganathan, Deputy Secretary, ICAI was appointed as Secretary to
the said Group.

Meetings of the Group and Council
The Group met on the following dates:

1% meeting - 23" April, 2010 at New Delhi

2" meeting - 2"! May, 2010 at New Delhi

3" meeting ~ 11" May, 2010 at New Delhi

4" meeting — 8" July, 2010 at New Delhi

5% meeting — 14™ July, 2010 at New Delhi ‘
6" meeting — 24" & 25" July, 2010 at New Delhi

7™ meeting — 29" July, 2010 at New Delhi

8" meeting — 29" March, 2011 at New Delhi

After the 7" meeting of the Group was over on 29" July, 2010, the draft
report on Operation of Multinational Network Accounting Firms in India was
placed before the 297" meeting of the Council held from 4% to 6™ August,
2010, wherein the same was introduced by the Convenor. The report was
thereafter considered by the Council at its 298™ meeting held on 20"-21%
September, 2010 and continued on 7" October, 2010, when, it was inter-alia
decided to request the firms which had masked certain details while sending
documents/information to the Group, to submit required details unmasked to

the Group.

The modified report on Operation of Multinational Network Accounting Firms
in India was circulated to the members of the Council vide email dated 3™
February, 2011 and again vide email dated ot March, 2011 with a request to
send their comments, if any. Comments have been received from some
members of the Council which have been considered by the Group at its 8"

meeting held on 29" March, 2011. ‘
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4.3
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Observations

With a view to appreciate the concerns expressed by the Government, the
High Powered Committee and the Group constituted subsequently by the 21
Council on 13" March, 2010 have considered the views expressed by
members at various forums, press, media, submissions to the Council,
correspondence, minutes of the Council and its Committees, Report of the
Study Team constituted by the Council in April, 1995 under the Chairmanship
of CA. Y.M. Kale, the then President, Report of the Study Group constituted
by the Council in February, 2002 under the convenorship of CA. Jayant P.
Gokhale, and steps initiated by ICAI with regard to implementation of the
decision taken by the Council thereon. It was noted that the Council, at its
meeting held in October, 2003, had considered the report of the Study Group
and thereafter a summary of the issues concerning MAFs and the decisions of
the Council on the Report of the study group were communicated to the
Ministry of Corporate Affairs (the then Department of Company Affairs) vide
letter dated 29™ November, 2003. The same are summarised at Annexure -~

IT hereto.

The Council of ICAI has deliberated that some of the MAFs are active in India
and are rendering services such as assurance services, taxation services, etc.
normally provided by Chartered Accountants, without registration with the
Institute and without being subject to any disciplinary and regulatory control
on the ethical and independent issues. Certain MAFs either as corporate
and/or other juridical persons with the international brand name were given
permission by the other regulators/Government for doing consultancy
business in India. These entities have established significant commercial
presence in India and are rendering assurance services. These private limited
companies, in certain cases, solicit professional work including audits by using
the international brand name and projecting large experience, infrastructure
and international database including turnover, manpower size, technical
expertise and experience in other countries. These private limited companies
work under the name and style/trade name/brand name of well known MAFs
and in certain cases also co-brand multinational name with certain Indian CA
firms including by making presentations and organising mega public
programmes. In fact these firms and individuals employ with them as
Directors or partners or in other capacity and hold out to the public that they
are MAFs. In view of their well known brand and presence internationally,
the corporate sector, the Government and the society at large and sometimes
even the regulators carry a wrong impression as if these private limited
companies are in fact MAFs and the services being provided by these private
limited companies are actually services being provided by such MAFs.

Certain Indian CA firms and private limited companies associated with them
hold out to public that they are actually MAFs in India whereas to the
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ICAl/regulators, they hold out that they are purely Indian CA firms having no
relationship with foreign entities.

4.4 It is important for the Government, regulators and the ICAI to ensure that
such wrong impression is not permitted and all entities other than Chartered
Accountants in practice and CA firms should be actually prohibited directly or
indirectly from providing auditing and assurance services, as these are
required to be regulated in the public interest. The very objective of having
the profession relating to accountancy under specific Act of Parliament,
incorporating therein a strict disciplinary and ethical code was to ensure that
there is no dilution of the professional standards and services are provided in

a regulated manner.

4.5 In certain cases, joint venture agreements, MOUs, foreign collaboration
agreements, shareholders agreements, private equity participations and side
letters are exchanged between parties mandating appointment of auditors as
prescribed by international parent. In certain cases, public sector
undertakings, Government departments, Central and State Governments
advertise for various professional services, wherein the basic eligibility
requirement tends to favour Multinational Network Accounting Firms or other
corporate entities. It has aiso been observed that auditors have been
replaced by Indian CA firms networked with Multinational Network Accounting
Firms apparently for no professional reasons.

4.6 The ICAI has been pursuing with the accounting bodies in different countries
for recognition of its qualification and relaxation for its members for entry
level requirements like appearance in certain papers such as accounting,
auditing as well as training requirements giving due credit to the ICAI's

. educational and training curricilum. In addition, the Indian Chartered
Accountants face various invisible/non-professional barriers like visa,
citizenship and residency requirements, procedural impediments to provide
services in such countries. While the Institute has been pursuing vigorously
for recognition of its qualification for ensuring level playing field for Indian
Chartered Accountants whereas the countries concerned are not showing a.
sense of seriousness and urgency which these matters deserve. Indian
Chartered Accountants are not getting a fair, reasonable and mutual
treatment which they deserve. Since MAFs, in corporate or other form, are
already commercially present and operating in India on the basis of holding
out as MAFs, the Indian CA firms and private limited companies may be
dejure owned and managed by Indian Chartered Accountants, whereas
defacto these are fully governed by MAFs having headquarters in developed
countries, who are denying a level playing field to Indian Chartered
Accountants in their country by the restrictions as explained herein. As a
result, the negotiating capacity of India for the accounting services favouring
the Indian accountants has been significantly reduced. In fact, this has also
adversely affected the bargaining capacity of the Government of India for
Indian accounting profession under the ongoing negotiations under the
WTO/General Agreement of Trade in Services (GATS).
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4.7

4.8

4.9
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The following services infer-aljia are included in the domain of Chartered
Accountants as per WTO/GATS:

CPC 862 -  Accounting, Auditing and Book keeping services — Accounting
and Auditing services is further divided into the foliowing sub-
classes:

86211 - Financial auditing services

86212 — Accounting review services

86213 — Compilation of financial statements services
86219 — Other accounting services

CPC 863 - Taxation Services — Further divided into the following sub-
' classes:
86301 — Business tax planning and consulting services
86302 — Business tax preparation and review services
86303 - Individual tax preparation and planning services
86309 — Other tax related services

CPC 865 - Management Consulting Services — Further divided into the
following sub-classes:
86501 — General management consulting services
86502 — Financial management consulting services (except
business taxation services)
86504 — Human resources management consulting services

CPC 866 -  Services related to Management Consulting — Further divided
into following sub-classes: '
86601 — Project management services, services other than for
construction
86602 — Arbitration and conciliation services
86609 — Other management services

However, it has been noticed that the entities having similar name as that of
MAFs, which entered through Automatic/FIPB route for rendering
management consultancy services (as defined in CPC 865), are transgressing
the permission so granted and are rendering taxation services (CPC 863),
auditing, accounting and book keeping services (CPC 862) and legal services
(CPC 861). Instances brought to the notice of the Study Team constituted by
the Council in April, 1995 and the Study Group constituted by the Council in
February, 2002 are placed at Annexure — III . Extracts taken from the
website pages of some of the MAFs are given at Annexure — IV.

It is noted that as per the policy of the Government of India, foreign direct
Investment (FDI) is not permitted in the field of accounting, auditing and
book Kkeeping services, taxation services and legal services and no
commitment had been made by India for opening of such services under the
WTO/GATS. However, some entities were not only providing services through
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their own establishment (signifying their commercial presence i.e., Mode-3) in
India but also through service providers in India particularly for those services
like auditing which cannot be rendered by them under the relevant laws of

the country.

4,10 It is further noted that vide revised offer document TN/S/0/IND/Revl dated
24" August, 2005, India made a revised offer under WTO/GATS in respect of
accounting, auditing and book keeping services as under:

1. Mode 3 has been kept as unbound both under limitations on market
access and limitation on national treatment colurnn for accounting and
book keeping services.

2. Specific commitments for CPC 862 exclude audit services from the
scope of offers.

4.11 In terms of current exchange control policy and foreign direct investment
policy, no foreign investment in partnership firms or proprietary firms is
permitted except from non-resident Indians or persons of Indian origin. FDI
is permitted only in corporate form, if the investment is to come in from
foreign citizens or entities outside India. In view of the fact that the
Chartered Accountanis are prohibited to practise in corporate form to
undertake audit and assurance services, FDI in a Chartered Accountant firm
cannot be made except by non-resident Indians or persons of Indian origin,
subject to regulatory guidelines and restrictions imposed by the Chartered
Accountants Act, 1949 and the Regulations framed thereunder.

4,12 The Council of Institute had requested the then Department of Company
Affairs vide its letter dated 19" October, 2004 to take necessary action
including reference to the RBI and Ministry of External Affairs (MEA) — )

)] for reviewing the existing situation for ensuring reciprocal advantage in
favour of the Indian accounting profession;

(i) to take appropriate action against MAFs if found to be in violation
including cancellation/revoking/withdrawal of the permission already
granted to such foreign entities;

(i} to ensure that the non-compliance of the terms & conditions of the
permission granted by the Government to such MAFs is dealt with

effectively;

(iv) to prohibit the MAFs/consultancy firms which have set up commercial
presence either as a corporate entity or otherwise from defying the
restrictions in terms of the Government policy both in letter & spirit;

and
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v)

to ensure that the names of the companies which are same or similar
to the names of MAFs should not be allowed to continue to operate in
India.

4.13 Further to the meeting with the Ministry of Corporate Affairs on 27" February,
2009, the Committee had decided to call for following information/details
from the Indian CA firms perceived to be having international affiliations inter-
alia to examine the possibility of financial dealings with MAFs and to examine
whether or not they are functioning within the framework of the CA

profession:

(a) Agreement/contract with the multinational entity

(b) Terms and conditions for usage of name of multinational entity

(c)  Arrangement for sharing of fees/profit with other Indian CA firms with
similar/identical name and with the multinational entity

(d) Arrangement for sharing of human resources and infrastructure with
other Indian CA firms with similar/identical name and with the
multinational entity

(e) Details of remittances made to and received from the multinational
entity

(f)  Partnership deed

(@) Income-tax assessment orders for the last 3 years. If assessment
orders have not been received, then they may submit computation of
income and copies of returns

(h)  Copies of letterheads and visiting cards generally used

4.14 Accordingly, the following steps were taken:

G:\HPCIReport - MAF - Final . doc

During March-April, 2009, letters were written to 94 firms of Chartered
Accountants which were perceived to be having affiliations with
international entities seeking aforesaid details. These 94 firms included
firms having identical/similar firm name, as that of their principal firm.

An announcement was hosted in the website and was published in
July, 2009 issue of the CA Journal, in response to which 20 more firms
voluntarily responded to the Committee’s requirements.

A renewed exercise was undertaken in March-April, 2010 to gather
information from websites about more Indian CA firms which might be
having affiliation with foreign accounting firms/networks. A repeat
announcement was hosted in the Institute’s website on 16 April, 2010
making it mandatory for all Indian CA firms having international
affiliations to submit the afore-mentioned details/documents to the
Institute forthwith. The exercise resulted in finding out names of 50
more firms, taking the total number of firms identified to 164. Letters
were written to them requesting them to submit the aforesaid details.
Another announcement was hosted in the website of the Institute in
October, 2010 and thereafter also published in the November, 2010
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issue of the Journal, *The Chartered Accountant’ and the newsletters
of the Regional Councils. Seven more firms have responded to the
announcement and have submitted the documents/details sought for
in the said announcement. Thus, the total number of firms which have
responded to ICAI's announcement is 171.

) Since some of the firms out of the above 171 firms were reluctant in
submitting copies of agreements with foreign entities and also copies
of their tax returns, their specific attention was drawn to Item (2) of
Part III of the First Schedule to the Chartered Accountants Act, 1949.

4,15 The responses received from the firms have been studied and a
summarisation of the same has been given in paragraph 5 hereinbelow.

4.16 The 171 firms from whom documents/details were called for, by and large
furnished the documents that were called for. However, certain CA firms
have submitted the documents by masking certain portions contained in their
agreements, partnership deeds and assessment orders/income tax returns
claiming confidentiality and commercially sensitive nature of the documents.
The financial details were asked with a view to confirm compliance of these
firms with the code of ethics in regard to sharing of fees, inward and outward
remittances, nature of expenses, financial dealing with non-members, nature
of payment, nature of revenue, sharing of fees belonging to non-members
and to identify activities not permitted within the framework of the Chartered
Accountants Act, 1949, other laws including Foreign Exchange Management
Act, 1999 and Foreign Contribution (Regulation) Act, 1976, Code of Ethics and
conduct. Masking/omission of certain portions was construed as non-
compliance with the directions of the Institute, and such firms which had
masked certain portions were asked to additionally submit copies of their
financial statements i.e. Income & Expenditure Account and Balance Sheets
or Statement of Affairs including tax audit reports for the last 3 vyears.
However, these firms, instead of submitting unmasked and complete
information, had been questioning the logic/reasoning behind asking such
data, which according to the firms are commercially sensitive/confidential.
Despite reminders, some of the firms had not submitted unmasked/complete

details.

4,17 The draft of this report was placed on the table of the Council at its 297"
. meeting held on 4" to 6™ August, 2010 and was introduced by the Convenor
of the Group constituted by the Council. Thereafter, it was decided to
request the members to send their comments on the afore-mentioned draft
report so as to reach the office by 151" August, 2010. It was further decided
that the afore-mentioned draft report and the comments thereon, if any,
received till that date will be collated and will be placed for discussion at the

next meeting of the Council to be convened.

4.18 The draft report was thereafter considered by the Council at its 298" meeting
held on 20" & 21 September, 2010 wherein the Council considered the
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comments received from many members of the Council on the said draft
Report. Upon consideration, the Council requested the Group constituted by
it to make changes in the report appropriately incorporating the views
expressed therein.

4.19 The draft report was thereafter considered at the adjourned 298" meeting of
the Council held on 7" October, 2010. At this meeting, further comments
received from Council members were also included for consideration by the
Council. At the said meeting at the behest of the President, the Council
agreed to allow all the members of the Council present to participate in the
deliberations including some of the members who were partners of
firms/associates with MAFs, based on whose inputs, the draft report had been
prepared by the Group constituted by the Council and placed before it for
consideration. The Council threadbare deliberated on the above-mentioned
report presented before it by the Convenor of the Group constituted by the
Council. The Council decided to request the firms which had masked certain
details while sending documents/information to the Group, to submit
unmasked details to the Group. The Council also decided to publish an
announcement as mentioned in para 4.14 above calling upon firms, which
have hitherto not disclosed their affiliations/arrangements with foreign
firms/entities, to come forward to disclose the same and also submit the
documents/details asked for by the Group from such firms. The Council
authorised President and Vice President for further changes/modification in
the report in the light of the views expressed by the members, and circulate
the same to the members of the Council with a request to give their
comments, if any, within a week’s time. It was further decided that once the
report was finalized, the same may be hosted on the website.

4.20 Accordingly, letters were written to those firms which had masked certain
data while furnishing the documents/details asked for by them. The reasons,
in brief, as to why the documents were being called for, were also given to
them. As on the date of report, two of the networks have submitted
unmasked particulars, without giving full details as desired from them,
whereas two other networks are seeking a personal hearing to show the
documents. The Group considered this matter and noted that in pursuance to
the directions given at the 298 (adjourneda meeting of the Council held on
7% October, 2010, a detailed letter dated 12" November, 2010 was written to
all such firms which had not so far furnished detailed unmasked information.
The Group considered the fact that detailed reasoning was also given in the
said letter dated 12" November, 2010 as to why the Group actually needs the
information. The grant of request for personal hearing to submit the required
information was not considered appropriate since there were directions given
by the Council to call for required information. It would not be within the
power of the Group to override such directions especially granting any
concession to certain firms whereas others have already submitted the

required information.
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5. Summarisation of responses received from CA firms

MAF Network A

5A.1 A group of CA firms comprising of cértain number of firms, separately
registered with the Institute, have formed a network. However, the network
has not been registered with the Institute. Out of these firms, some firms
having identical names have claimed to be a member of a Swiss Verein
(cooperative).  According to these firms, the international entity does not
provide direct service to any clients, but only assists the member firms and
their affiliates. The international entity does not have any parthers or
shareholders and that all the member firms spread all across the globe are
independent firms as claimed by them. The international entity has granted
the participating firms in the network, its permission to use the international
brand name. They have claimed that there has not been any sharing of
revenue or profits for use of brand name, and that no royaity was payable to
the international entity. According to them, the international entity assists the
member firms and their respective affiliates in several countries to maintain
high levels of quality and integrity and sustain the trust of their clients, the
capital markets, their people and the public. They have also mentioned that
the international entity provides to the member firms, /nter-alia, systems,
technology, update on global developments, training and consultations on
technical matters to enable the member firms to render expert services to
their clients and that the benefit of global experience on various technical
matters is shared among the member firms. According to these firms, the
network makes payment as contribution towards budgeted expenses in the
nature of sharing of cost of administration which includes annual subscription
and sharing of technology and other costs, which does not exceed X % of
the network’s revenue. Besides, they also share technology cost and other
costs which amount to X % of network’s revenue. The Board of Directors of
the multinational entity determine the contribution payable by the member
firms towards the budgeted operating expenses of the multinational entity. If
no such allocation is effected, then the maximum vyearly contribution of
member firms shall be Y Swiss francs.

5A.2 Though, the said firms with identical name have claimed to be members of
the international entity, yet the License Agreement and Verein documents
have been signed by one of these firms only. These firms also claim that they
do not use the name or logo of the international entity although the trade
name of the CA firm is same/similar to brand name of the international
network.  However, the firms, having come into existence prior to
amendment of Chartered Accountants Regulations, 1988, when the
requirement of a firm name to be based on the names of partners was not
there, got the firm name which is similar to the name of the international
entity. ICAI also registered certain more firm of Chartered Accountants with
similar names on the basis of interpretation of Regulation 190 during 1995 to
2001. According to these firms, they have received financial grants from the
international entity, the aggregate of which has not exceeded Z % of the
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network’s revenue. The purpose of receiving financial grant from the
international entity has not been disclosed by these firms.

5A.3 The rest of the firms in the same network, which reportedly do not use the
international brand identity, have informed that they have neither made any
remittances to nor received any remittances from the international entity.

5A.4 Some of the obligations mentioned in the Agreement with the international
entity are that -

(i) Each member firm will refer to the other member firm client work that
is to be performed in their jurisdiction and contacts that may lead to
such work.

(i)  Each member firm will align national plans, strategies, businesses and
operations with global plans, strategies, businesses and operations as
appropriate and in consultation with the international entity.

(iii)  Each member firm will advise the international entity (network) of the
details of all joint ventures, joint practices, proposed mergers, and
other combinations of any type with other member firms as well as all
practice activity in jurisdictions other than those assigned to such
member firms.

SA.5 The firms in the network and all its personnel use the name of the
international entity in their email IDs. The said email ID with domain name of
the multinational entity is being used in the visiting cards by the partners of
these firms and their CA employees also. This clearly support holding out by
these firms that they are part of the international network A of MAFs,

5A.6 All the firms have mentioned that they share their human resources and
infrastructure with the participating firms in the network, though it is not
specifically mentioned whether articled assistants are also being rotated
between the firms.

5A.7 The Form D filed by one such firm under the Rules of Network formulated by
the Council was perused, wherein the firm has mentioned that the
international entity has allowed the firm to use the brand name, but they do
not have any network with any foreign entity.

5A.8 Observations:

(i)  The multinational entity has granted permission to the participating
firms in the network to use the brand name. This is notwithstanding
the fact whether the firms have signed the License Agreement with the
multinational entity or not. The relationship between members, firms
and how these are governed from same offices under common
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management and control is not disclosed. The data disclosed on the
website, however, clearly brings out the linkage.

(i)  Though some of the participating firms in the Network A have not
signed. the Verein document or Name License Agreement, yet while
making remittances to the muiltinational entity, the revenue of the
entire network is taken into account.

(i) The Verein Document makes a mention of Supplemental Regulation,
but while submitting documents to the Institute, the firms in Network A
have not submitted a copy thereof.

(iv)  The networking firms in Network A have received financial grants from
a non-CA firm. A member of the Institute is prohibited from receiving
any part of profits from a non-member of the Institute. Such an act on
the part of a member/firm seems to be in violation of Item (3) of Part I
of the First Schedule to the Chartered Accountants Act, 1949.

(v)  The networking firms in Network A have made remittances to the
multinational entity, sharing their revenue with multinational entiy,
which they have claimed to be towards subscription fees, technology
cost including cost of licenses obtained for software, budgeted
expenses, cost of administration etc. However, the firms have not
provided break-up/computation and whether the cost includes cost
towards marketing, publicity and advertising the. products and services
in India as well as abroad and any other cost which is not allowed as
per the Chartered Accountants Act, 1949, Regulations framed
thereunder and Code of Ethics. The firms in Network A have also not
furnished any data in support of their claim that the money remitted by
them to the multinational entity is in respect of above matters only and
that the same in no way relates to the volume of business generated
through the efforts of the multinational entity and through use of
brand name. A total and full disclosure in this regard has not been
made inspite of repeated directions by the High Powered
Committee/Group on the basis of directions of the Council.

(vi) The Verein document lay an obligation on the member firms in
Network A “to make every reasonable effort to refer clients to other
member firms”. A member of the Institute is prohibited from securing
any professional business by means which are not open to a Chartered
Accountant. However, they are required to follow the networking
guidelines of .the Institute. Such an act on the part of a member/firm
seems to be in violation of Item (5) of Part I of the First Schedule to
the Chartered Accountants Act, 1949.

* (vii) The networking firms in Network A and all their personnel are using
the domain name identical to the name of the multinational entity in
their email IDs and the same is displayed in their visiting cards. This
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clearly supports holding out by these firms in Network A that they are
part of the international Network A of MAFs. Some of these firms
operate from the same premises from where their international affiliate
also operates. They share the same telephone and fax nos. thus
establishing that they are one and the same. The Indian firms in
Network A and MAFs are defacto the same entities providing the
assurance, management and related services and as such their
operations seem to circumvent the provisions of the Chartered
Accountants Act, 1949 and Regulations framed thereunder. A member
of the Institute is prohibited from disclosing his affiliation with any
international entity. In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the recommendation of the
then Committee on Ethical Standards and Unjustified Removal of
Auditors that the use of expression/words, “In Association with ......... i
“Associates of ........... R “ Correspondents of ............... “ etc. on the
stationery, letter-heads, visiting cards and professional documents of
the firm of C.As., was not permissible in view of the provisions of Item
(7) of Part I of the First Schedule to the Chartered Accountants Act,
1949, decided that it should not be permitted irrespective of whether
the name sought to be used is the name of an Indian firm or a foreign

firm.

(viii) The networking firms in Network A are sharing their human resources
with other firms in the network. However, it has not been possible to
ascertain whether the articled assistants are also being rotated among
the firms. It may be mentioned that articled assistants are assigned to
a member, whose obligation is to train them. As such, the articled
assistants cannot be allowed to be utilised by any other member.
However, to address this issue, there exists a provision under
Regulation 54 of the Chartered Accountants Regulations, 1988 enabling
secondment of articled assistants with a view to provide the articled
assistants the opportunity of gaining practical experience in areas
where the principal may not be in a position to provide the same.
Such secondment is allowed under the Regulations with certain
restrictions and conditionalities and the same is required to be sent to
the Institute for records within thirty days from the date of
commencement of training on secondment.

MAF Network B

5B.1 Another group of CA firms in Network B having affiliation with another
multinational entity, established under Swiss laws, has sent a uniformly
worded response to the Institute stating that they have entered into a sub-
license agreement with an Indian firm having identical name as that of the
multinational entity. This sub-license agreement confers upon the Indian CA
firms in Network B the non-exclusive rights, license and privilege to use the
name, logo and marks of the muitinational entity. By virtue of the
agreement, the sub-licensee CA firms in Network B have access to the
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international knowledge, tools, knowledge base, management systems and
databases of the international entity, which is in fact a global accounting firm.
They have stated that they are not sharing their fees or profits with any
multinational entity but “reimbursement of costs” relating to certain central
facilities and levies are made annually. They have formed a network of firms
amongst the group which has been registered with the Institute under the
Rules of Network formulated by the Council. It may be noted that as per
information provided by the firms in Network B, certain amount of money was
payable by them to their international affiliate which would amount to less
than X % of the gross revenue of the firm annually. The firms in Network B
have also mentioned that they had received reimbursement of certain travel
costs from their international affiliate.

5B.2 The sub-licensee agreement makes it an obligation on the part of the CA
firms in Network B to comply with all the policies and regulations in respect of
type of service to be performed by the firm. The agreement also makes it
mandatory for the CA firms in Network B to pay premium and other related
cost of professional indemnity insurance. It makes obligatory for the CA firms
to maintain and submit to the sub-licensor, accurate and complete
accounting, financial and regulatory, tax and other records. The CA firms in
Network B are required to consult the international board and the sub-licensor
before merging or acquiring any entity, practice or assets.

5B.3 The CA firms in Network B and all their personnel are using the name of the
international entity in their email IDs. The said email ID with domain name
resembling the name of the multinational entity is being used in the visiting
cards by the partners of these firms and their CA employees also. This clearly
support holding out by these firms that they are part of the international
network B of MAFs.

5B.4 As per the terms of sub-license agreement, it is mandatory on the part of the
member firms in Network B to refer clients to other member firms.

5B.5 The sub-license agreement also provides for grant of financial assistance from
a non-CA Indian firm/Swiss verein to the CA firm in Network B. The full
details of actual financial assistance was not provided nor could be
ascertained in the absence of supply of information sought by the Committee.
These financial assistance may have implications/impact on their
independence as auditors.

5B.6 Certain amount has been charged from the Indian CA firms in Network B for
execution of the sub-license agreement.

5B.7 Observations:

(i)  The CA firms in Network B and all their personnel are using the domain
name identical to the name of the multinational entity in their email
IDs, and the same is displayed in the visiting cards. This clearly
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supports holding out by these firms in Network C that they are part of
the international Network C of MAFs. Some of these firms operate
from the same premises from where their international affiliate also
operates. They share the same telephone and fax nos. thus
establishing that they are one and the same. The Indian firms in
Network B and MAFs are defacto the same entities providing the
assurance, management and related services and as such their
operations seem to circumvent the provisions of the Chartered
Accountants Act, 1949 and Regulations framed thereunder. A member
of the Institute is prohibited from disclosing his affiliation with any
international entity. In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the recommendation of the
then Committee on Ethical Standards and Unjustified Removal of
Auditors that the use of expression/words, “In Association with ......... "
“Associates of ... ” Correspondents of ............... " etc. on the
stationery, letter-heads, visiting cards and professional documents of
the firm of C.As., was not permissible in view of the provisions of Item
(7) of Part I of the First Schedule to the Chartered Accountants Act,
1949, decided that it should not be permitted irrespective of whether
the name sought to be used is the name of an Indian firm or a foreign

firm.

(i) The CA firms in Network B have made remittances annually to the
multinational entity sharing their revenue with multinational entity
which they have claimed to be towards reimbursement of cost towards
central facilities and levies. However, the firms have not provided
break-up/computation and whether the cost includes cost towards
marketing, publicity and advertising the products and services in India
as well as abroad and any other cost which is not allowed as per the
Chartered Accountants Act, 1949, Regulations framed thereunder and
Code of Ethics. The firms in Network B have also not furnished any
data in support of their claim that the money remitted by them to the
muitinational entity is in respect of above matters only and that the
same in no way relates to the volume of business generated through
the efforts of the muitinational entity and through use of brand name.
A total and full disclosure in this regard has not been made inspite of
repeated directions by the High Powered Committee/Group on the
basis of directions of the Council.

(i) The networking firms in Network A are sharing their human resources
with other firms in the network. However, it has not been possible to
ascertain whether the articled assistants are also being rotated among
the firms. It may be mentioned that articled assistants are assigned to
a member, whose obligation is to train them. As such, the articled
assistants cannot be allowed to be utilised by any other member.
However, to address this issue, there exists a provision under
Regulation 54 of the Chartered Accountants Regulations, 1988 enabling
secondment of articled assistants with a view to provide the articled

! .
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assistants the opportunity of gaining practical experience in areas
where the principal may not be in a position to provide the same.
Such secondment is allowed under the Regulations with certain
restrictions and conditionalities and the same is required to be sent to
the Institute for records within thirty days from the date of
commencement of training on secondment.

(iv) The obligations set out in respect of the CA firms in Network B as per
the sub-licensee agreement give a clear indication that the CA firms
are under the management and supervision of a non-CA firm for
matters such as admission of partners, merger, purchase of assets,

etc.

MAF Network C

5C.1 Another group of Indian CA firms in Network C having name similar to that of
a MAF, have mentioned as under:

o They have entered into an Accession Agreement and Name License
Agreement with an English company limited by guarantee.

« National and international networks of the firms have formed partnerships
with head office in different cities.

o Separate firms were established because of restriction on number of
partners and number of audits.

e Some more Indian CA firms also joined them and became part of their
network.

¢ The firms are having membership with the global network.

* Member firms do not share fees or profits with the global network, but the
said global network identifies broad market opportunities for these Indian
CA firms, besides developing strategies, strengthening network’s internal
products and promoting brand name.

e As a member firm, these firms have access to common resources,
methodologies, knowledge and expertise of the international entity and
other member firms that may include audit methodology, software,
guidance, IT platforms and systems, branding and marketing materials.

s These firms share resources like manpower, technology, relevant technical
expertise, premises, administrative and other support.

¢ These firms have entered into a formal agreement for sharing of resources
where a firm requiring the resources of another firm within the Indian
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network of firms, compensates the relevant firm whose resources are
utilised.

5C.2 The above-mentioned group of Indian CA firms in Network C have further
mentioned as under:—

(a) they have (or some of them have applied for) an affiliation with the
global network, which refers to the network of international member

firms.
(b) Each member firm remains a separate and independent legal entity.

(¢) Each member firm has agreed to perform its obligations as a member
firm as set forth in the organisational documents of the global network
and has also agreed to utilise and implement common standards and
policies approved by the said global network. Each member firm
engages in quality control and compliance monitoring activities,
covering the provision of services, ethics and business conduct and

independence.

(d) By joining the global network, a member firm gains access to the
common resources, methodologies, knowledge and expertise shared
among its member firms. :

(e) For the services rendered, payment is made by the firm(s) on the
actual and allocable cost, not exceeding certain percentage of the

firm’s revenue.

(f)  To obtain a royaity free non-exclusive license to use the international
brand name, a member firm of the global network has to obtain a
licence from its Business Trust in United States, with the terms that its
services will comply with the quality and other requirements
established by the said Trust.

(g) Through the global work’s mobility program, partners and staff of one
member firm can be seconded to another member firm, the terms and
conditions for which are negotiated between the member firms.

5C.3 The aforesaid group of firms in Network C have applied for registration of
their network with the Institute under the Rules of Network formulated by the
Council, but the same are pending owing to completion of certain mandatory

procedural formalities.

5C.4 Observations:

(i) The CA firms in Network C have remitted amounts to the multinational
entity, which they claim to be on account of actual and allocable cost
for activities and services provided. However, the firms have not
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provided break-up/computation and whether the cost includes cost
towards marketing, publicity and advertising of the products and
services in India as well as abroad and any other cost which is not
allowed as per the Chartered Accountants Act, 1949, Regulations
framed thereunder and Code of Ethics. The firms in Network C have
also not furnished any data in support of their claim that the money
remitted by them to the multinational entity is in respect of above
matters only and that the same in no way relates to the volume of
business generated through the efforts of the multinational entity and
through use of brand name. A total and full disclosure in this regard
has not been made inspite of repeated directions by the High Powered
Committee/Group on the basis of directions of the Council.

(i) The firms in Network C have admitted that the gilobal network
identifies broad market opportunities, develops strategies, strengthens
network’s internal products and promotes international brand. The
member firms in India also gain access to brand and marketing
materials developed by their overseas affiliate. This amounts to
indirectly soliciting professional work and securing professional
business by means which are not open to a Chartered Accountant.

(i)  The firms in Network C have mentioned that they have joined the
network and formed different firms in different cities to overcome the
limitation on number of partners.

(iv) The network CA firms have entered into an agreement for sharing of
resources. Sharing of human resources includes articled assistants
also, as confirmed by one of their then partners in a statement given
by him to the members of the Committee. It may be mentioned that
articled assistants are assigned to a member, whose obligation is to
train them. As such, the articled assistants cannot be allowed to be
utilised by any other member. However, to address this issue, there
exists a provision under Regulation 54 of the Chartered Accountants
Regulations, 1988 enabling secondment of articled assistants with a
view to provide the articled assistants the opportunity of gaining
practical experience in areas where the principal may not be in a
position to provide the same. Such secondment is allowed under the
Regulations with certain restrictions and conditionalities and the same
is required to be sent to the Institute for records within thirty days
from the date of commencement of training on secondment.

(v)  The firms in the Network C and all its personnel are using the MAF’s
name as part of domain name in their email IDs, which is displayed in
the visiting cards of the partners of these firms as well as the CA
employees. This clearly supports holding out by these firms in Network
C that they are part of the international Network C of MAFs. Some of
these firms operate from the same premises from where their
international affiliate also operates. They share the same telephone
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and fax nos. thus establishing that they are one and the same. The
Indian firms and MAFs are defacto the same entities providing the
assurance, management and related services and as such their
operations seem to circumvent the provisions of the Chartered
Accountant Act, 1949 and Regulations framed thereunder. A member
of the Institute is prohibited from disclosing his affiliation with any
international entity. In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the recommendation of the
then Committee on Ethical Standards and Unjustified Removal of
Auditors that the use of expression/words, “In Association with ......... "
“Associates of ...cocccvvevivnenne ? Correspondents of ............... " etc. on the
stationery, letter-heads, visiting cards and professional documents of
the firm of C.As., was not permissible in view of the provisions of Item
(7) of Part I of the First Schedule to the Chartered Accountants Act,
1949, decided that it should not be permitted irrespective of whether
the name sought to be used is the name of an Indian firm or a foreign

firm.

(vi)  As per the Name License Agreement, the CA firm in Network C shall be
liable for and will indemnify the Business Trust against any and all
liability, loss, damage, cost, legal cost and other expenses of any
nature suffered or incurred by the Business Trust arising out of any
dispute against the Business Trust by a third party.

(vii) The service as defined in the agreement with the Trust granting license
for use of name, prescribes the services which will be covered by the
said Trust and rendered by the CA firm. This includes audit, assurance
as well as tax advisory services.

(viii) The letterheads and the visiting cards furnished by the firm in Network
C do not mention anywhere that it is a firm of Chartered Accountants.

MAF Network D

5D.1 Another group of CA firms in Network D has registered a formal network with
the Institute under the Rules of Network formulated by the Council. Some of
these firms are members of a not-for-profit UK company limited by guarantee.
These firms have S|gned joining agreement and knowledge sharing
agreement with a multinational entity, which has identical name with that of a
Multinational Accounting Firm. This multinational entity has various other
independent entities. One of the firms is in the process of completing the
formal execution of the standard form agreements required to complete
joining formalities, but the firm has been operating as part of the
multinational network and continues to comply with the obligations generally
applicable to member firms of the multinational entity and remains committed

to the multinational entity’s guiding principles.
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5D.2 The agreement requires the member firms to make remittances to the
multinational entity and its various entities as costs under various heads such
as cost for lotus notes, software license cost and global technology cost etc.

5D.3 The Joining Agreement rentions that the membership with multinational
entity results in a number of benefits to the member firm in the area of client
service. It also mentions that the member firms contribute substantial
commercial value to the inter-relationship between the member firms.

5D.4 The Services arrangement spells out the arrangement for developing
programs that help the member firms build relationships with targeted clients
to generate revenue, developing and improving relationships with key clients,
engaging in business pursuits of prospective clients.

5D.5 The Name License Agreement entered into by the firms entitles them to use
the multinational entity’s name and logo. Though the firms have denied using
the multinational entity’s name and logo, but in their email IDs the name of
the multinational entity appears as a domain name.

5D.6 QObservations:

(i) The firms in Network D have a management services agreement,
technical services agreements, regulations and name license
agreements with other entities, copies of which have not been
furnished by the firms.

(i)  The firms in Network D and all their personnel have been using the
name of multinational entity as domain name in their email IDs, which
is displayed in the visiting cards used by the partners of these firms as
well as their CA employees. This clearly support holding out by these
firms that they are part of the international Network D of MAFs. Some
of these firms operate from the same premises from where their
international affiliate also operates. They. share the same telephone
and fax nos. thus indicating that they are one and the same. The
Indian firms and MAFs are defacto the same entities providing the
assurance, management and related services and as such their
operations seem to circumvent the provisions of the Chartered
Accountants Act, 1949 and Regulations framed thereunder. A member
of the Institute is prohibited from disclosing his affiliation with any
international entity. In this regard, the Council, at its 172" meeting
held in January, 1995, while agreeing with the recommendation of the .
then Committee on Ethical Standards and Unjustified Removal of
Auditors that the use of expression/words, “In Association with ......... "
“Associates of ..o " Correspondents of ............... " etc. on the
stationery, letter-heads, visiting cards and professional documents of
the firm of C.As., was not permissible in view of the provisions of Item
(7) of Part I of the First Schedule to the Chartered Accountants Act,
1949, decided that it should not be permitted irrespective of whether
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the name sought to be used is the name of an Indian firm or a foreign
firm. :

(i) The firms in the Network D have signed an agreement for sharing of
human resources. However, it has not been possible to ascertain
whether the articled assistants are also being rotated among the firms.
It may be mentioned.that articled assistants are assigned to a member,
whose obligation is to train them. As such, the articled assistants
cannot be allowed to be utilised by any other member. However, to
address this issue, there exists a provision under Regulation 54 of the
Chartered Accountants Regulations, 1988 enabling secondment of
articled assistants with a view to provide the articled assistants the
opportunity of gaining practical experience in areas where the principal
may not be in a position to provide the same. Such secondment is
allowed under the Regulations with certain restrictions and
conditionalities and the same is required to be sent to the Institute for
records within thirty days from the date of commencement of training
on secondment.

(iv) One of the network firms in Network D, though is yet to sign the
agreement with the multinational entity, but has already been
operating as part of the multinational entity’s network and complies
with the obligations.

(v) The amount of remittance made by firms in Network D to the
multinational entity (exceeding Rs. XXX million in a year) has been
disclosed. However, the firms in Network D have not provided break-
up/computation and whether the cost includes cost towards marketing,
publicity and advertising the products and services in India as well as
abroad and any other cost which is not allowed as per the Chartered
Accountants Act, 1949, Reguiations framed thereunder and Code of
Ethics. The firms have also not furnished any data in support of their
claim that the money remitted by them to the multinational entity is in
respect of above matters only and that the same in no way relates to
the volume of business generated through the efforts of the
multinational entity and through use of brand name. A total and full
disclosure in this regard has not been made inspite of repeated
directions by the High Powered Committee/Group on the basis of
directions of the Council.

General observations and findings applicable to various Network Groups:

5E.1 An analysis was made from the records of the Institute as regards the size of
the firms. From the said analysis, it was evident that some of the
abovestated firms have not developed requisite human resources. It is
evident that some of these firms with lesser resources have to count on other
firms to fulfil their professional commitments. The ratio of paid assistants to
number of partners in some of the firms is very low as compared to other
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firms. It was seen from a copy of the assessment order in respect of one of
the firms that the assessing officer has recorded that the said firm has an
understanding with other sister concerns for getting accounting and auditing
work done. He ‘has observed that the firm did not have required
infrastructure in the last 8-9 years and therefore, the professional work has
been sub-contracted by them to other firms with a marginal benefit plus TDS.

5E.2 The Council has prescribed a maximum [imit for statutory audit and tax audit
which a member in practice can undertake in a year. However, by way of
sub-contracting the entire work of audits to another firm, the firm which
actually undertakes the sub-contracted work runs the risk of exceeding the
threshold limit, which may also result in deterioration of quality of
performance. Another methodology observed to defeat the purpose of these
limits was to have firms with similar or almost identical names with only minor
variations in suffix where the intent was apparently to project that it is the
same firm, but at the same time circumvent the application of such limits.

5F.1 The following information furnished by some other firms are also brought to
the notice of the Council:

(i)  As per the agreements, member firms (not necessarily Indian CA firms)
are required to refer the work among themselves. Further, in respect
of some firms, referral fee is payable and receivable as agreed upon
between members. In a large number of cases, specific percentage of
fee for referred work is payable as mentioned in the agreement.

(ii)  Many agreements provide for use of name and logo. A few firms have
been found to be using the brand name and logo on their professional

stationery.

(iii) Some firms and their personnel use the name of multinational entity as
part of their email ID. The said email ID with domain name of the
multinational entity is being used in the visiting cards by the partners
of these firms and their CA employees also. This clearly support
holding out by these firms that they are part of the international
network of MAFs.

(iv) Many firms have been making remittances to the foreign entity with
whom they have affiliations. However, the firms have not provided
break-up/computation and whether the remittance is only towards
marketing, publicity and advertising the products and services in India
as well as abroad and any other payment cost which is not allowed as
per the Chartered Accountants Act, 1949, Regulations framed
thereunder and Code of Ethics. In most of the cases, remittances are
linked as a percentage to revenue with a minimum and/or lumpsum
amount. The firms have also not furnished any data in support of their
claim that the money remitted by them to the multinational entity is in
respect of above matters only and that the same in no way relates to
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the volume of business generated through the efforts of the
multinational entity and through use of brand name.

(v) One firm has mentioned the words, “Associated firms throughout the
world” in its letterhead, though it claims to be not having any foreign
affiliation.

(vi) Some of the firms have received remittances from non-members.
However, they have not disclosed what these remittances relate to.

(vii) In respect of certain firms, the agreement itself provides that the
multinational entity will provide professional opportunities to the
member firms.

(viii) In case of certain firms with identical/similar names, it is observed that
the agreement has been signed by one of the firms, but the resultant
benefits are being enjoyed by other firm(s) in the group. Inter-se
agreements between the group formal/informal has not been disclosed.

(ix) It has been observed that some of the firms have mentioned that
though they have an affiliation with a foreign entity, but there is no
formal agreement.

(x) Some of the firms have sent copy of the main agreement, but without
certain annexures or schedules. When submitting a copy of
agreement, a professional firm would be expected to supply complete
copy for it to be meaningful. In the absence of the same, the gaps in
data and their impact are not capable of identification.

5F.2 As far as payment or receipt of fee on referral work is concerned, the pre-
amended Chartered Accountants Act, 1949 completely prohibited payment or
acceptance of any share, commission or brokerage in the fees receivable or
payable, as the case may be. The said provisions read as under:

Itemn (2) of part I of the First Schedule (pre-amended Act)

A chartered accountant in practice shall be deemed to be guilty of
professional misconduct, if he pays or allows or agrees to pay or allow,
directly or indirectly, any share, commission or brokerage in the fees or profits
of his professional business, to any person other than a member of the
Institute or a partner or a retired partner or the legal representative of a

deceased partner;

Explanation — In this item, "partner” includes a person residing outside India
with whom a chartered accountant in practice has entered into partnership
which is not in contravention of item (4) of this Part.
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Itemn (3) of part I of the First Schedule (pre-amended Act)

A chartered accountant in practice shall be deemed to be guilty of
professional misconduct, if he accepts or agrees to accept any part of the
profits of the professional work of a lawyer, auctioneer, broker, or other
agent who is not a member of the Institute.

5F.3 The amended First Schedule to the Chartered Accountants Act, 1949
(amended Act of 2006) slightly liberalised the provisions and it read as under:

"Item (2) of Part I of the First Schedule (post amended Act)

A chartered accountant in practice shall be deemed to be guilty of
professional misconauct, if he pays or allows or agrees to pay or allow,
directly or indirectly, any share, commission or brokerage in the fees or
proffts of his professional business, to any person other than a member of
the Institute or a partner or a retired partner or the legal representative of a
deceased partner, or a member of any other professional body or with such
other persons having such qualifications as may be prescribed, for the purpose
of rendering such professional services from time to time in or outside India.

Explanation :— In this item, "partner” includes a person residing outside India
with whom a chartered accountant in practice has entered into partnership
which is not in contravention of item (4) of this Part;”

"Item (3) of Part I of the First Schedule (post amended Act)

A charfered accountant in practice shall be deemed to be guilty of
professional misconduct, accepts or agrees to accept any part of the profits of
the professional work of a person who is not a member of the Institute:

Provided that nothing herein contained shall be construed as prohibiting a
member from entering into profit sharing or other similar arrangements,
including receiving any share commission or brokerage in the fees, with a
member of such professional body or other person having qualifications, as is
referred to in item (2) of this Part;

5F.4 The amended provisions in the Act aliow a Chartered Accountant in practice
to share his fees with a person other than a member of the Institute, who is a
member of other professional body or with such other persons having such
qualifications as may be prescribed. Similarly, the amended provisions also
allow a Chartered Accountant in practice to accept any share, commission or
brokerage from a member of other professional body or other person having
qualifications as may be prescribed. The amended Regulation 53A(1)
specifies the category of members of professional bodies with whom fees can
be shared which includes professionals such as Company Secretaries, Cost
Accountants, Advocates, Architects and Actuaries professionals. Regulation
53A(2) specifies that the exceptions will -also cover those persons having
membership of the professional bodies or institutions outside India whose
qualifications relating to accountancy are recognised by the Council under
sub-section (2) of Section 29. In none of the cases, professionals or firms
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outside India have been notified in terms of Section 29(2). Although there
are enabling provisions in the Act and the Regulations, these have to be read
in conjunction with Regulation 53A which specifies the professionals with
whom fees/profits can be shared.

5F.5 Thus, payment or receipt of referral fees per-se is prohibited unless the above
exceptions are met. The agreements or arrangements which some of the
Indian CA firms have with foreign accounting firms or networks or
associations, containing provision for payment or acceptance of referral fee,
have been examined in the light of the aforesaid amended Act and the
Regulations and no enabling notification under Section 29(2) being there,
such payments are prohibited.

5F.6 Notwithstanding payment or receipt of referral fees, the Chartered
Accountants Act, 1949 prohibits a member of the Institute from securing
professional business by means which are not open to him. The agreements
signed by most of the Indian CA firms clearly display that the reasons for
entering into the same are to secure professional work, besides knowledge
and technology sharing. The statute prohibits Indian CA firms from soliciting
professional work. However, most of the agreements reveal that the
international entities have taken up the responsibility of finding professional
opportunities for their member firms including in some cases, matters such as
marketing, brand building etc.

5F.7 Thus, the provisions of Items (2) & (3) of Part I of the First Schedule to the
Chartered Accountants Act, 1949 read with Regulation 53A prohibit members
in practice from sharing their fees or even agreeing to share their fees with
persons not covered under the exceptions mentioned therein. Similarly, the
above provisions also prohibit 8 member in practice from accepting or
agreeing to accept any part of profits of professional work of persons not
covered under the exceptions mentioned therein.

5F.8 The display of affiliation or association with an international brand name
amounts to publicity and is in violation of Item (7) of Part I of the First
Schedule to the Chartered Accountants Act, 1949,

5F.9 It is further pointed out that -

(i) Many consultancy firms with names identical/similar to MAFs are
operating in India and are providing risk, financial and business
advisory, internal audit, corporate governance, tax and management
consultancy services. However, the MAFs provide audit and related
services to the clients spread across the globe under the same name.

()  In India, entities by foreign names are not allowed to practice the
profession of Chartered Accountants, in view of impediment under
Regulation 190 of the Chartered Accountants Regulations, 1988, which
come in the way of permitting such trade/firm names.
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(i)  Since there is an embargo on the above multinational entities including
companies to enter into exclusive area reserved for Chartered
Accountants, these entities have entered into arrangements with
certain Indian CA firms. The rules prescribe for filing of information in
the case of affiliation with multinational entities. It is found that all
concerned Indian CA firms have not filed the required particulars in
Form D resulting in complete data not available on the records of the
Institute, though as per Institute’s directives, it was mandatory to file
the particulars by 30" June, 2009. Whatever names of firms along
with names of their international affiliations that the Committee could
gather from various sources have been listed out are being forwarded
to the Members Section of the Institute for their information, record
and necessary action to complete their registration process and also for
taking action for non-compliance of ICAI Regulations and guidelines, if

any.

(iv)  During consideration of the draft Report (Part-II) by the Council on 13™
March, 2010, attention was drawn to the Judgement of High Court of
Judicature at Mumbai in the writ petition no. 1526 of 1995 filed by
Lawyers Collective against Bar Council of India and others, wherein the
High Court has held that “RBI was not justified in granting permission
to the foreign law firms to open liaison offices in India ..................
whether in litigious or in non litigious matters”. The same analogy is
applicable to the “practice of the profession of Accountancy and Audit”
and all the permission granted by RBI or any other authority to MAFs
or other consultancy firms should be withdrawn. The point raised by
the petitioner in the above application was that the petitioner is not
aversed to the foreign law firms practising the profession of law in
India, however, the grievance of the petitioner was that the foreign law
firms cannot be permitted to practise the profession of law even in
non-litigious matters without being enrolled as advocates under the
Advocates Act, 1961. It is suggested that the same analogy will hold
good as far as CA profession is concerned. In any case, Section 29 of
the Chartered Accountants Act, 1949 clearly recognises that the
principle of reciprocity is paramount and the operation of MAFs in India
should be viewed in that perspective.

6. Findings

6.1 The Committee/Group with a view to ascertain compliance with the various
aspects of Code of Ethics had received documents/details listed in para 4.13
hereinabove, from 171 firms. Based on information received, it was found
that for various reasons such as closure of firms, absence of affiliation etc.,
the number of firms actually covered were reduced to 135. Of these, nearly
73% of the firms submitted data in entirety. Other firms submitted most of
the data masking or withholding most of the important data, such as financial
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6.3

6.4
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figures, profit sharing, capital contribution etc. primarily on the grounds of
commercial sensitiveness/confidentiality of the data.

In the absence of complete set of documents such as complete copy of
agreements between some of the Indian CA firms and their international
affiliates/network along with annexures referred thereto, networking
agreement, internal regulations, service agreements, statute of international
affiliate etc., it was not possible to draw conclusive inference as to violation of
the Chartered Accountants Act, 1949 with reference to sharing of fees or
profits with non-members, sharing profits of non-members, securing business
through means not open to Chartered Accountants, solicitation, direct or
indirect publicity etc. This shall require proper examination under the
relevant provisions of Sections 21, 22 and Schedules framed thereunder.

Most of these networks are created/established outside India and are
functioning under different set of ethical and regulatory guidelines. The
Indian CA firms having international affiliations are subject to regulatory
jurisdiction of ICAI and are required to follow the Code of Ethics applicable to
Chartered Accountants in India. However, due to the dichotomy of other
entities operating in close association with the Indian CA firms, often
permitting common brand name, using of logos, coupled with leveraging on
international resources etc., is vitiating the level playing field with other
Indian CA firms.

Most of these firms have a name license agreement to use international brand
name. One of the terms of such agreement is that apart from common
professional standards etc., the Indian affiliates shall harmonise their policies
etc. with the global policies of the network. In this manner, matters such as
selection and appointment of partners, acquisition of assets, investment in

- capital etc. are regulated through the means of such agreements and at times

even the representative voting is held by an aligned private limited company
rather than the CA firms themselves. As a consequence of this, the control of
the Indian CA firm is effectively placed in the hands of non-
members/companies/foreign entities. The desirability of such a practice from
the point of view of independence needs to be examined in the light of Code
of Ethics and Schedules to the Chartered Accountants Act, 1949 and Sections

21 and 22 thereof.

In respect of some firms with names approved by Institute e.g. "XYZ & Co,
Patna”, the partnership deeds sent by the said firm revealed that the name of
the firm is given as "XYZ & Co.” and not as “XYZ & Co., Patna” which is the
name registered by the Institute. This means that the firm has submitted to
the Institute, the partnership deed of a firm by the name “XYZ & Co.”,
whereas the partnership deed supposed to have been submitted should be
that of “"XYZ & Co., Patna”. Letters were written to such firms requesting
them to submit the appropriate partnership deed. The firms have replied that
it was an inadvertent mistake on their part and on the part of the Institute
which had approved a trade/firm name with city name as the suffix.
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The firms, "M/s XYZ, Patna’ and “M/s XYZ & Co. Patna’, vide form no. 117
sought approval of the Council of the Institute for the firm name, "XYZ,
Patna’ and " XYZ & Co. Patna’ respectively. The subsequent forms 18 filed by
the firm, for change in the constitution, also mention the firm name as such.
However, the partners of the firm, while affixing their signatures on the audit
reports, mention the name of the firm as "XYZ' and " XYZ & Co.’ respectively.
The audit reports of companies, which were audited by them, have been
signed on behalf of M/s XYZ and not M/s XYZ Patna and by M/s XYZ & Co."
and not M/s XYZ & Co. Patna. It is an accepted fact that M/s XYZ, Patna and
M/s XYZ & Co. Patna have carried out audits of certain companies, whose
shareholders have appointed M/s XYZ as the auditors. M/s XYZ and M/s XYZ
& Co., by allowing the partners of M/s XYZ, Patna and M/s XYZ & Co. Patna
respectively to audit the accounts of clients have rendered the audited
accounts invalid ab-initio.

It is noted that Item (1) of Part I of the Second Schedule to the Chartered
Accountants Act, 1949, which deals with professional misconduct in relation to
Chartered Accountants in practice, mentions that a chartered accountant in
practice shall be deemed to be guilty of professional misconduct, if he
discloses information acquired in the course of his professional engagement
to any person other than his client so engaging him, without the consent of
his client or otherwise than as required by any law for the time being in force.
The auditors, by allowing the audit to be conducted by an unauthorised firm,
without the consent of the client, which was not appointed as the statutory
auditors, may have allowed all information refating to the audit being passed
on to the said firm, thus breaching the aforesaid Item, for which both the firm
which was appointed and the one which carried out the audit, may be in
violation of the code of ethics.

In response to Institute’s letter, some firms have furnished details/documents
after masking or eliminating certain portion such as financial figures, profit
sharing ratio, capital contribution etc. The Institute has sent numerous letters
to these CA firms for providing the information particularly, copies of
agreements/contracts they have with their international affiliates/networks
with complete annexures, partnership deed with complete annexures and
schedules mentioned therein, assessment orders and/or tax returns, financial
statements i.e. income and expenditure statement, balance sheet or
statement of affairs including tax audit reports. As stated earlier, most of the
firms have submitted copies of agreements/contracts, partnership deeds,
assessment orders or income-tax returns, but around 27% of firms have not
furnished the information and have masked/blackened/not provided the
important information. It may be further stated that some of the firms,
instead of complying with the directions of the Institute, have questioned the
logic/reasoning behind seeking copies of income-tax returns, which according
to them are commercially sensitive/confidential. One group of firms
belonging to one network, has cited two legal opinions that they have
obtained in this regard and have declined to submit unmasked details.
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However they have sought personal hearing. As mentioned earlier, the Group
considered this matter and noted that documents have been called in
pursuance to the directions given by the Council and that detailed reasoning
for calling of documents has aiso been given to the firms. Hence, the Group
felt that it would not be within its powers to override directions of the Council
and grant any concession to certain firms.

Section 2(2) of the Chartered Accountants Act, 1949 defines the term “to be
in practice”. Pursuant to Section 2(2) above, the Council of the Institute has
passed a resolution permitting Chartered Accountants in practice to render
entire range of management consultancy and other services. The members
of the Institute are governed by a Code of Ethics which is mandatory for
every member of the Institute. The services rendered by the multinational
entities in India are also in the nature of management consultancy (including
financial services, valuation, audit and assurance services etc.) and other
related services, which is carried on through the medium of private limited
companies which are using the internationally known accounting firms’ name.
Since these entities employ Chartered Accountants as well as non-Chartered
Accountants for discharging various responsibilities, a misleading impression
is created that the services rendered by the private limited companies are in
fact rendered by a Multinational Accounting Firm. In fact, this is not so as the
company rendering such services is neither registered with ICAI nor is
governed by any ethical code or regulatory framework.

Recommendations made to the Council (as accepted by the Council
while approving this report)

Action on the part of ICAI:

The Council shall consider the course of action in regard to those firms which
have only partially supplied the information called for by the Institute or have
masked certain portions therefrom. Firms having affiliation with four
international entities have not submitted complete information. The office
has communicated to all these firms on behalf of Council of ICAI/High
Powered Committee that failure to comply with directions given by the
Institute would amount to violation of Item (2) of Part III of the First
Schedule to the Chartered Accountants Act, 1949.

The Council shall consider the course of action in regard to those firms that
have shared the revenue with multinational entity/consulting entity in India
which may include cost towards marketing, publicity and advertising the
products and services in India as well as abroad and any other cost which is
not allowed as per the Chartered Accountants Act, Regulations framed
thereunder and Code of Ethics. Such sharing of fees is clearly prohibited by
the Item (2) of Part I of the First Schedule to the Chartered Accountants Act,

1949,
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The Council shall consider the course of action in regard to those firms that
have received financial grants from muitinational entity/consulting entity,
which is in violation of Code of Conduct, Chartered Accountants Act, 1949 and
other laws. As per the Chartered Accountants Act, a member/CA firm is not
allowed to accept any share, commission or brokerage of a non-member,

* unless the said non-member is a member of any other professional body or

possesses such qualifications as may be prescribed.

The Council shall consider the course of action in regard to the audit firm(s)
for having allowed another firm to conduct the audit and thus allowing them
access to ali confidential information about the company without the consent

of the client.

The Council shall consider directing the CA firms that they should maintain
necessary data and furnish the information relating to remittances made by
them to and received by them on account of networking arrangement or
sharing of fees from any foreign entity or MAF or members of other
professional bodies as allowed as per the CA Act and Regulations, if called for
by the Institute, including its Peer Review Board. Further, the firms under
Peer Review should show the data to the peer reviewer also.

The Council shall consider the course of action in regard to the issue where
the firms have paid or offered to pay referral fee. Similarly, in respect of
cases where part of profits of persons not falling under the exceptions to Item
3 of Part I of the First Schedule to the Chartered Accountants Act, 1949 have
been received, the Council may consider the course of action to be taken.
Further the firms under peer review should show the data to Peer Reviewer

also.

As per clause 4(iv) of Guidelines of Network formulated by the Council, the
firms having networked with a common MAF need not get themselves
registered with Institute. This position needs to be modified and it should be
made mandatory for all firms which have entered into any kind of
affiliation/arrangement with any foreign entity to disclose their international
affiliation or network to the Institute every year by way of filing the firm data
sheet. For this purpose, the rules and the guidelines governing networking
should be amended in such a way that registration of network becomes
mandatory and compliance should be enforced.

The Council shall consider the course of action in regard to those firms which
have used the name and/or logo of their international association/network in
their letterheads/professional documents, since as per decision of the Council,
the members of the Institute are prohibited from using the name and/or logo
of any international association/network.

The Council shall consider action to be taken on firms where it is established
that firms concerned have secured professional business by means which are
not open to chartered accountants.
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7.10 It was expected that in response to ICAI's web announcement, ail the CA

firms registered with ICAI having international affiliations would disclose their

_ affiliation and also submit the documents/details called for from them. In

case on a later date, the office comes to know of any firms which have

international affiliations, but yet had not come forward to disclose the same

and submit the documents/details called for, then the course of action may be
decided by the Council against such firms.

7.11 The Council shall make it mandatory for the CA firms to display in their
professional stationery that they are a firm of Chartered Accountants.

7.12 It is noted that in a large number of cases, the provisions of the Chartered
Accountants Act, Regulations, Guidelines framed thereunder as well as Code
of Ethics are being misinterpreted or the spirit of the Regulations is not
complied with., It is considered appropriate that a detailed clarification is
issued creating awareness within the profession on issues where non-
compliance has been observed so that compliance is ensured in both letter
and spirit. Accordingly, the Council may issue the following
announcement/public statement clearly stating that :-

(i) Without specific approval of the Council by a notification in terms of
Section 29(2) of the Chartered Accountants Act and subject to such
conditions as may be prescribed in terms of WTO framework or
agreement to which India is a party, no Multinational Accounting Firm
can directly or indirectly operate in India either by itself or through any
agreement or arrangement with any Indian entity/firm of Chartered
Accountants or person or Chartered Accountant.

(i)  Until an enabling notification is issued, no international firm of
Chartered Accountants or Certified Public Accountants nor any Indian
entity or person or Chartered Accountant is permitted to hold out to
public, clients, users of services, either directly or indirectly in any
manner that they are operating in India as a Multinational Accounting
Firm or part of their network or associate or franchisee or licensee or
otherwise to give an impression that they are part of or are
representing such Multinational Accounting Firms.

(i)  The CAs or CA firms or other entities owned or controlled or managed
by Chartered Accountants having any kind of relationship with a MAF
or. a foreigner or a foreign entity should disclose the same to ICAI
along with full details of agreement or arrangements with them. They
are also required to commit in writing by way of an affidavit that they
will not hold out to any one that they are MAF or they are representing
MAF or partner or network of MAF or are associated with MAF in any
manner to any person whatsoever, unless such association is in
compliance with Clauses (i) & (ii) above.
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(iv) Indian Chartered Accountants or firms or entities under the
management, ownership or control of Chartered Accountants are
prohibited to use brand name of a foreign firm of Chartered
Accountants or Multinational Accounting Firms, either directly or
indirectly except to the extent permitted as per international
networking rules as notified from time to time.

(v)  No person or entity and specially Chartered Accountants can hold out
to public that they are operating in India as or on behalf or in their
trade name and in any other manner so as to represent them being
part of or authorised by MAFs to operate on their behalf in India or
they are actually representing MAFs or they are MAFs
office/representatives in India, except those registered with ICAI in
terms of Clause (iii) as a network, in accordance with network
guidelines as notified by the ICAI from time to time.

(vi)  No Indian CA or CA firm or any other entity managed or controlled by
CAs is permitted to pay any part of their profit or fee or other receipts
to any person other than a member of ICAI or a firm owned by them
and such payments either as cost or as a percentage of fee is
prohibited. The only thing which is permitted is payment for specific
professional fee or fee for specific information, knowledge as may be
required by the Indian firms.

Action on the part of Ministry of Corporate Affairs, Reserve Bank of
India and other Ministries/Departments of Government of India
(after due process by the Council): _

The Council shall request the Ministry of Corporate Affairs, Reserve Bank of
India and other relevant Ministries/Departments of Government of India to
take appropriate action so that the following recommendations can be

implemented:

7:13 The Council recommends to the Government that financial institutions and
Government agencies should as far as possible engage the services of
accounting firms registered with ICAI where work involves services that can
be handled by accounting professionals (including management consultancy,
system audit, internal audit etc.) since by virtue of regulatory mechanism,
better standards of performance can be ensured.

7.14  Only Chartered Accountants and CA firms registered with the ICAI should be
permitted to provide audit and assurance services and no one other than a CA
firm should be able to directly or indirectly hold out to the public at large,
industry, regulators and the Government or any other users that he is
representing a Muitinational Chartered Accountant firm or is providing audit,
assurances and other services regulated in India by ICAL
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7.15 The Council shall consider recommending to the Government to see that the
management consulting firms that have already come into India or any new
entity which is formed should adhere to the terms approved by the competent
authority for kind of services it can render and the ownership/patronage
should be disclosed by it to RBI or other competent authority and the same
should be made available to the Ministry of Corporate Affairs as and when
required. The Ministry may recommend to RBI/FIPB/SIA that all cases where
MAFs are operating in India either as private limited companies or directly or
indirectly defacto as MAF but dejure as Indian CA firms should not engage in
audit and assurance services without a no objection and permission from ICAI
and followed by RBI permission subject to such guidelines as may be
prescribed.

7.16 The Council may consider suitably amending the Chartered Accountants Act,
1949 in such a manner that the Council is vested with same powers as are
vested with Director (Discipline) under Chapter V of the said Act.

/.17 Reserve Bank of India and Government of India may be sent list of all
Multinational Accounting firms and of private limited companies and Indian CA
firms working under supervision and control of such Multinational Accounting
Firms. Reserve Bank/FIPB is requested to examine the approvals taken by
such firms/remittances being made by them.

- 7.18 RBI and Government of India may issue instructions that foreign direct
investment in accounting and auditing services is not permitted and no
private limited company or any other entity can represent or hold out that
they are a Multinational Accounting Firm nor they can hold out directly or
indirectly that they are part of any Multinational Accounting Firm.

7.19 RBI and Government of India can consider, under permission route, subject
to prior authorisation and approval of Regulator in the field of accounting and
auditing i.e. Institute of Chartered Accountants of India, permission to
professionals/professional firms from countries notified under Section 29(2) of
the Chartered Accountants Act in this behalf to invest or network with Indian
CA firms to render services in accounting and auditing services.

7.20 It may be notified that what is proposed to be restricted and be made subject
to permission is public practice in the field of —

» Accounting (excluding book keeping)

e Auditing including system audit, special audit, internal audit,
management audit and any other type of audit except as may be
specifically permitted by any other law.

¢ Taxation services i.e. advising or representing clients in India for legal
and professional aspects before assessing and appellate authorities
under the Income Tax Act and various indirect tax laws, as these
activities are permitted only to Indian lawyers, advocates (registered
with Bar Council) and to Chartered Accountants in practice/ITPs and not

Page 35 of 36

Gr|HPC1Report - MAF - Final.doc



permitted to private limited companies or those representing themselves
as part of or associates of foreign accounting firms.

7.21 RBI and Government of India may also issue necessary instructions that any
joint venture agreement, MOU, foreign collaboration agreement, stakeholders
agreement, private equity fund condition, venture capitai fund condition or
side letters prescribing for appointment of a specific chartered accountant or
a chartered accountant firm or any other entity shall be deemed to be illegal
and against public interest.
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: The Secretary, e

Institute of Chartered Accountants of India,

ICAI Bhavan, Indraprastha Marg,
New Delhi- 110 002 ‘

A P

Subject: Clandestine activities/functioning of Multinational
Accounting Firms in contravention of the provisions of
the CA Act, 1949 and the Rules and Regulations
framed thereunder.

R

Sir,
I am directed to refer to'd.o.letter no. Sectt./MCA/09 dated
+29.1.2000 of Shri Ved Jain, the then Presiderit of the Institute

addressed to Secretary, Ministry of Corporate Affairs on the
above subject.

You are requested to clarify if any action has been taken or
Is proposed by the Institute, under the provisions of CA Act, and
the Rules and Regulations framed thereunder.

The information may be furnished to this Ministry latest by
20" February, 2009.

Yours faithfully,

’ (JAIKANT SINGH)
- ¥ DIRECTOR




/ Secretary
¥
o P. B. No. 7100, Indraprastha Marg,
SRt G QAMC\ANAM@ ' New Delhi - 110 002, India.
No. 29-CA/NDM/116 _ 3" March, 2009

Shri Jaikant Singh ‘
Director

Ministry of Corporate Affairs

Government of India

5" Floar, A-Wing, Shastri Bhawan

New Deihi - 110 001

Dear Sir,

Sub: Clandestine activities/functfoning of - Multinational Accounting
Firms in contravention of the provisions of the CA Act, 1949
and the Rules and Regulations framed thereunder.

Please refer to ouyr earlier correspondences resting with your letter
dated 13" February, 2009 in the cited matter-

In this regard, we wish to bring ybur kind notice that several
initiatives had been taken by the Institute in the past in the matter of
curbing the clandestine activities/functioning of Multinational Accounting
Firms in India in contravention of the Laws of the Land. Such initiatives
include detailed consideration of the matter by a Study Group, constituled
for the purpose, in relation to Section 25 of the Chartered Accountants Act,
1949 and submission of the Summary of issues and decisions taken
thereon by the Council to the Ministry vide our leiter of 29" November,
2003 znd submission of a detailed feiter dated 19™ October, 2004
confaining the Proposais of the Institute for amendments in the Chartered

Accountants Act and the Regulations framed thereunder. For ready
reference, we enclose the following: '

(i) A copy each of our letter dated 29 November, 2003 as well
as the'Report of the Study Group:

(i) A copy of our letter dated 19" October, 2004:
(i) Note on various initiatives taken by the Institute in the past

including: its views/recommendations which need due support
of the Ministries and other Regulators,

Contd. .. p/2
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We take this opportunity to apprise you that pursuant to the detailed
discussions, the Joint Secretary of the Ministry, Shri Jitesh Khosla has had
with our President on 27" Februrary, 2009, a special Group has been
constituted (besides the various other initiatives taken in the wake of the
- Satyam Fiasco), for considering the other related issues and making its

recommendations to the Council. The results of the multi-pronged
_exercises being. carried out will be considered at our end and thereafter we
will forward to you our detailed submissions for taking appropriate actions
at various levels and in different forms.

Yours faithfulily,
—

T. Karthikeyan

~
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A.6 } Some of the

' .riﬁmbef “of .instances, Financial
tatements have been attested by persons or
bodies who are not CA firms registered with

e ICAL. Thése: Fiancial Statements are not
only. circulated, but are also used for several
ses in
- | investors, analysts and. media also rely on

such attested financial statements,

India: A large nurmber of

The Council observed that the'-p%blic

interest may severely get affected if
unqualified persons (non-CAs) or
bodies, which are not registered with
the ICAY, are permitted to attest
Financial Statements. The Council has
decided to issue a notification that all
such attestation of financial statements
are not permitted in India and only CAs
registered with the ICAI, are authorized
to -attest Financial Statements which
are used for any purposes in India. The
Council also decided tg issue necessary
clarification through wvarious regulators
including DCA, RBI, SEBI, IRDA and |

others to avoid any misgivings in this
regard.

incorporated and/or registered in the name,
which ‘is same or similar to MAF. This is
resulting into co-branding of the accounting
firm and erroneous perception of identity,

entities rendering MCS are

The Council decided that the Indian Cas
be freely permitted to associate
themselves with corporate entities
rendering MCS in any manner subject to
ensuring that the hame of such entity
rendering MCS is not same or similar to
any MAF and cap on fees, restrictions on
Undertaking accounting, Internal audit
and other prohibited services to
Statutory auditors are not undertaken
by such Mcs firms held, owned,
managed directly or indirectly by ca
who is also a partner or a proprietor of
an Indian CA firm.
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auditors is restricteq to  specified
auditors, by providing the same into the
articles of association or through the

. :  shareholders agreement.
TRENGTHENING OF INDIAN CA FIRMS ‘

name and -brand image of the The Councijl accepted the need for
unting firms is to be further furthar enhancing the brand name and

brand image of the Indian CA firmg,
C.2 | The competitive strength of the Indian CA [The Council,

incil; in principle, accepted  to
- firms needs to be further strengthened by encourage networking amongst firms of
ado_pting various protective measures to meet CAs in India and remitted the matter to

the changing requirements of Commercial | its Executive Committee for
and economic environment.--- - recommending the necessary

: ‘ o modalities,
. C.3 | For strengthening Indian ca ﬁrms and to { The Council, in

enable them tg provide globa- Services, it

enhanced.

principle, accepted to
e€ncourage networking of Indian ca

_ F provided that such
networking * does not result into an
in 'a manner S0 ‘as to
constitute comimercial bresence of MAF
in India or otherwise defeats the
various regulatory of the  profession.
The Council remitted the matter to its

: . Executive Committee for recommending |
i . the necessary Modalities,
{C.4 Networking of the Indian CA firms, as The Council |

- as, by and large,‘gz:cepted
‘Tegistered  with the ICAL,  should be

MAF in India or otherwise defeats the various
| regulatory objectives of the profession.

; . the restrictions/regulatipns suggested
| 3ppropriately regulated so ag to ensure that

! : _ by the Study Group to appropriately
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Jreport on i efficacy.
governance mechanism
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PREAMBLE

The Council at its 169% meeting held in July 1994 recognized the need to constitute a
special committee to examine the atternpts by foreign accounting firms to operate in India
and to make recommendations in respect thereof, Accordingly in April, 1995, a special
committee styled "Study Team on' issues relating to foreign bodies/firms" was constituted

under the Chairmanship of Shri Y.M. Kale, the then president of the Institute. The relevant
extracts of the decision are as foliows: '

"While on the subject, it was

pointed out that some of the international firms of
accountants were active in Indjs:

and rendering services in some of the areas falling within
the scope of services normally

provided by the chartered accountants, without formal
regisiration’ with the Institute a

nd without being subject to any discipline and controf,
Further, apprehensions were exp,

ressed that in view of Indiz being signatory to GATT and
in fine with its policy of liberalization of the economy, the Government of Indis may review
its policy in the matter of allowing the international firms of accountants to practice in

India. It was therefore decided to constitute a Special Committee to study the issue of: (i)

attempts of foreign firms of accountants selting up their offices and practicing in India in

their international name withour satisfying the requirements of the C.A. Act/Reguiations

and () reciprocity with foreign accounting bodies in the matter of recognition of esch

other’s qualifications and practice certificates. The Committee should come back to the
Council with its recommendati

ons. The President was authorized to constitute the Special
Committee,” i '

The said Studfy Team considered the question of scope and interpretation of Section 25 of

the Chartered Accountants Act, 1949 as it exists on the Statute Book in the context of

activities/attempts made by foreign accounting firms in IndiaThe said Team noted the
following decisions of the Council on earlier two occasions;

2.1 Up ;_b 1983, the Council had 'taken the stand that management c_onsuitanci/
‘Services being rendered by Chartered Accountants could be ‘rendered through

- the chartered accountancy firms but not in corporate form. This approach was
subsequently modified in light of the changing environment. :

2.2 In December, 1983 a decision was taken (which is currently in force) that a body
corporate shall not be considered to be infringing Section 25 of the C.A. Act,
1949 by carrying out work refating to the field of practice of a chartered

accountant as long as that body corporate does not designate itself as “chartered
accountants”, :

The Council at its 188" Meeting held on 8%, 9" g 1g

recommendations of the Study Team on issues relating to
by the Council and after deliberations decided to refer the
Section 25 of Chartered Accountants Act, 1949 to the Co
Unjustified Removal of Auditors (CESURA). This review was to include consideration of the

recommendations: ‘made by the Study Team. The Council also decided that the
recommendations of the CESURA be placed before the Council,

December, 1997 considered the
foreign bodies/firms constituted
matter of review of the scope of
mmittee on Ethical Standards &

)
7
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The CESURA at its 62" Meeting held on 17" April, 1998 considered the matter. The
Committee felt that the main issue was that if a member was in practice and he renders
Management Consultancy Services in the corporate form, he will be deemed to be in
practice. The Committee was of the view that the practice should be curbed and this
objective could be achieved only by adding an explanation to the existing resofution
passed by the Council under Section 2(2)(iv) of the Chartered Accountants Act, 1949. The

existing - resolution which is appearing at Appendix No. 2 [S.No. 2} of the Chartered

Accountants Act, 1949, is given hereunder: -

“Pursuant to Section 2(2)(#v) of the Chartered Accountants Act, 1949, the Council
hereby reiterates fts opinion that the services that may be rendered by a
Chartered Accountant -in practice include the entire range of Management
Consultancy services.”

The proposed explanation was as under: -

Exg/anat/on
A member of-the Institute, who Is a_director of a body corporate or hawna an indirect
interest in any entity shall be deemed to be in practice, if the body corporate or entity is

substantiaI/:g carrying on any of the Management Consultancy Services.

It was also noted by the Committee that if the proposed explanation was added, the
guidelines for granting permission to members in practice for being a Director, Managing
Dlrector, Promoter/Promoter-Durector etc. will have to be suitably modified.

The broad recommendatzons ‘of the Study Team as observed by CESURA and noted by the
Council were as under -

5.1 The decision taken by the Council in December, 1983 was primarily designed to help
the members of the Institute engaged in the field of management consulting
services without having the irihibitions or iimitations that are not applicable to others
who are also rendering services in that area;

5.2 Of late, bodles corporate formed for purpose of rendering management consulting
services are being used as a vehicle for procuring professional work for the sister
firm/s of chartered accountants and some members of the professuon in practice
have been knowingly associating themselves with such bodies corporate in various
capacity such as Directors, Managers efc. in contravention of the provisions of the
Chartered Accountants Act, 1949

53 The aforesaxd facility extended to members’ of the profession is being misused now
by foreign accounting firms as an escape route;

5.4 The correct interpretation of Section 2(2) of the Chartered Accountants Act, 1949
could be that the functions specified under Section 2(2) of the Chartered
Accountants Act, 1949 are all reserved functions subject to those exceptions which
have been specifically excluded by a Statute, e.g., cost audit under the Companies
Act, 1956;



5.5 Quite irrespective of the amendments proposed by the Council in Section 25 of the

Chartered Accountants Act, 1949, this Section as it~exists on the statute book is

based .on the wholesome principle of accounting services being offered and .
dlscharged by animate persons and not inanimate bodies.

On the-basis of the above reasoning, the Study Team decided to recommend to
the Council that-the decision taken by the Council in December, 1983 might be
reviewed so as to provide for safeguards which could ensure that bodies corporate
are not used to bypass the requirements of the Institute's ethical Code of Conduct,

The said suggestlons, amongst others, were once again considered by the Council at its
217" Meeting held in June, 2001 and the matter was reverted back to the CESURA to
appreciate the further developments that have taken place in the meantime. A sub-
Group of CESURA under the Convenorship of Shri Jayant P. Gokhale, FCA considered the
same and the recommendations of the sub-Group were accepted by CESURA and were
placed before the Council at its 223rd Meeting held In February 2002. One of the
resolution proposed by the CESURA was relating to ceilings in regard to quantum of fees
receivable by an auditor of certain entities for rendering MCS was approved by the
Council and a notification no.1-CA(7)/60/2002 dated 8™ March, 2002 has been issued. In
regard to the resolution proposed by CESURA on the review of the existing decision of
the Council on the scope of Section 25 of the Chartered Accountants Act, 1949, the
Council broadly agréed in principle with the recommendations of CESURA but since a
need was perceived to look into the modalities of enforcing these recommendations, the
Council formed this Study Group.

The composition of Study Group as constituted by the Council at its 223 meeting held
in February, 2002 was as under: -

(1) Shri Jayant P. Gokhale, FCA, (Convenor), Mumbai.

(2) Shri Manoj Fadnis, FCA (Member), Indore.

(3)  Shri Niranjan Saha, FCA (Member), Kolkata.

(4 Shri Pankaj Jain, FCA (Member), Mumbai. -

5 Shri S. Gopalakrishnan, FCA (Member), Hyderabad.

(6)  Shri T.N. Manoharan, FCA (Member), Chennai and

(7)  Shri Vinod Jain, FCA (Member), New Delhi,

Dr. Alok Ray, Assistant Secretary acted as the Secretary to the. Study-Group' o

The Study-Group constituted by the Council in its 223™ meeting held at Delhi in
February 2002 has gone into various issues of concern to the profession which had been
raised on more than one occasion before the Council. In doing so, the Study Group has
considered the views expressed by members in various quarters, whether by way of
correspondence, submissions to the Council/ the President/the Study Group and has aiso
tried to take into consideration in general, the concerns that have been expressed by
the members, the public and in the media.

Recently, some of the areas relating to the role and functioning of the profession has
been the subject of intense public debate and this Study Group has had the task of
formulating its conclusions and recommendations keeping in view the general interest of
the profession and society at large. It is therefore felt appropriate to give a preamble
which will bring out clearly the chronology and sequence of events leading logically to
the issues that are being presently addressed.

(i)
hq
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‘The Study Group was conscious and seized of the issues considered by the CESURA and

the Council from time to time. At this point of time, a number of relates issues arising
out of the President's opening . remarks were brought before the Council in its 234th
Meeting held in May, 2003. The issues raised by various firms, individuals, Council
members and the Chartered Accountants Action Committee for level playing field based
at Chennai, to. the President by way of a Memoranda/Letters/White

Paper/representations dealt with some of the issues that arose out of the report of the
Study team. ' .

. 1t is in this background that the Study Group has considered the various issues that
- were to be addressed by it. The Study Group kas gone into the issues with a broad-
. based approach to find solutions to long standing issues and was never intended nor

functioned as an enquiry against any of the firms, whether Indian or International.
The Study-Group in its 6 (six) meetings held between May; 2003 to September, 2003

addressed the issues arising from this Background/Perspectives and: has accordingly
framed its recommendations. '

(1)
Co
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1.1

1.2

1.3

1.4

" Review of Ethical Code — A Continuous Process

CHAPTER 1

INTRODUCTION

Regulatory Framework

The Chartered Aceountants Act, 1949 has been enacted by the Parliament to make
provisions for the Regulation of the profession of Chartered Accountants and for that
purpose to establish an Institute of Chartered Accountants. For the management of
affairs of the Institute and for discharging the functions assigned to it under the Act,

These functions are without prejudice to the generality of the duties of the Council to

carry out the provisions of the Act to regulate the profession. The Institute has issusd

Code of Ethics and various athor auviddolines, which zre mandastory Lo be foliowed by its
MCmoers,

For the purpose of carrying out the object of the Act, the Chartered Accountants
Regulations, 1988 have also been enacted.

Ethical Code

The maintenance of ethical standards is the collective concern of the Institute, members
of the profession as well as the ‘society itself. This is so in the case of every profession
but more so in the profession of chartered accountancy because the foundation of the

attest function is based on the faith and confidence that society reposes in the work
done by the profession. _ : :

'

Regulating a profession is a social engineering ij‘ré‘quiring.‘a dynamic regulatory body
to keep pace with the changing as well as emerging needs. Accordingly, the Council
reviewed its policies, regulations, and proceduré periodically to carry out its statutory
responsibilities in consonancé with the emerging Socio-Economic environment and Legal

perspectives and the changing needs of the accountancy profession in a developing
country.

Role of C.A. Directors in Management Consultancy Services — Provisions of
the Act

The Study Group when constituted was particularly required to address the jssue of
framing the modalities whereby members holding a certificate of practice and
simultaneously acting as directors of companies engaged in MCS are regulated without
unduly fettering their growth as professionals and consultants. The subject has a direct
bearing on the view that one takes of the limits imposed or imposable by the Council
under Section 25 of the Chartered Accountants Act, 1949. The exact import and the
practical application of Section 25 of the Chartered Accountants Act, 1949 has been one
of the primary concerns of the profession at large. This issue has been the subject
matter of deliberation by the Council and more specifically the Study team referred to
earlier. The Study team at Para 3.13 of its report noted that the Council’s approach to

g
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this subject which goes to the root of a
“chequered”. The Study team concluded
matter required review. This Section wh
deliberations reads as under:-

pplication of the code of ethics has been
that in light of the changing perceptions this
ich was at the ¢ore of the Study Group's

"Sec. 25 - Companies not to engage in accountancy

(1)  -No company, whether incorporated in India or elsewhere, spall practice
as chartered accountants,

(2)  If any company contravenes the provisions of Sub-section (1), then
without prejudice to any other proceedings which may be taken against
the company, every director, manager, secretary and any other officer
thereof who is knowingly a party to such contravention shall be

- punishable with fine which may extend on first conviction to one

thousand rupees, and on any subsequent conviction to five thousand
rupees.,”

Section 2(2) of the Chartered Accountants Act, 1949 defines the term A"to be in practice”
as follows:- '

"A member of the Institute shall be deemed to be in practfcé when individually or
in partnership with Chartered Accountants in practice, he in consideration of
- remuneration recefved or to be received -

(/) engages himseif in the practice of accountancy;

(i) offers to perforrm or performs Sservices in volving the auditing or

: verification of financial transactions, books, accounts or records, or the

preparation, verification or certification of financial accounting and refated
Statements or hold's himself out to the public as an accountant; or

' (/7‘/j renders professional services or assistance in or about matters of
©principle or detail relating to accounting procedure or the recording,
presentation or certification of financial facts or dats; qr

(v) renders such other services as, in the opinion of the Council, are
or may be rendered b y a Chartered Accountant in practice: and
the words "to be in practice” with their grammatical variations
and cognate expressions shall be construed accordingly.
(emphasis supplied)

Explanation:- An associate or a fellow of the Institute who is 3 salaried employee
of a Chartered Accountant in practice or a firm of such Chartered Accountants _
shafl, notwithstanding such employment, be deemed to be in practice for the
limited purpose of the training of the articled clerks”,

1.5  Clause (2) of the Appendix No. 2 as appearing at page 37 of the Chartered Accountants
Act, 1949 provides: -

"(2) Pursuant to ‘Section 2(2)(iv) of the Chartered Accountants Act, 1949, the Coundil
hereby reiterates its opinion that the service that may be rendered by a Chartered
Accountant in practice include the entire range of Management Consultancy Services.”

2
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1.6

1.7

1.8

Preseniv-Zay Concerns

The Council at its 234" meeting held from 30 May to 27 June, 2003 in the course of its
deliberations decided that in light of the serious concerns expressed by various
segments of the membership, the Study Group while

_ considering the above stbject
should aiso deliberate upon the impact that the increasing globalisation of economy

(inclading Services in the accountancy and auditing sector) is having upon the
Accountancy profession in India. Concerns have been raised by a large segment of the
membership about the impact of these trends especially because the profession in India
has been largely regulated in a manner different from international practices, The
Institute of Chartered. Accountants of India having carried out its regulatory role has an
equal responsibility to ensure that those who adhere to the regulations prescribed are
not placed in a situation which is disadvantageous when compared to others (non-
members) who are not subjéct to the same set of rules and ethics but have the freedom
to practicé their trade or profession within India. The Study Team at para 3.11 of its
Report came to the conclusion that “an unregulated practice of permitting bodies
corporate to offer services which are otherwise also provided by the members of the
Institute may be unfair and detrimental to the public interest apart from manifestly
militating against the principal of liberalisation with a level playing field”.

The Study Group noted that some of the concerns expressed by the various segments of
the membership from time to time in this regard are as follows: -

(a) Sharing fees with non-members;

(b) Networking and consolidation of Indian firms;

(c) Need to review the advertisement aspect;

(d) Multi disciplinary firms with other professionals;

(e) Commercial presence of muiti-national accounting firms; ‘

~ (f) Impact of similarity of names between accountancy firms and MAFs/Corporates
engaged in MCS — Scope for reform and requlation;

(9) Strengthening knowledge base and skills;

(h) Facilitating growth of Indian CA firms & Indian CAs internationally;-

(i) Perspective of the Government, corporate world and regulatory bodies and role of

-+ ICAIin shaping the view; o '

() Introduction of joint audit system;

(K) Recognition of. qualifications. under Clause (4) of Part I of the First Schedule to the
Chartered Accountants Act, 1949 for the purpose of promoting partnership with any
persons other than the CA in practice within Indian or abroad:

(1) Review the concept of exclusive areas for the CAs keeping in view the larger public
interest involved so as to include internal audit within it;

(m)Conditionalities prescribed by certain' Finandial Institutions/Governmental Agencies

insisting appointment of select few firms as auditors/concurrent auditors/consultants
-~ for their borrowers, '

Uhdeﬂyihg A'pprpach 4

That all persons. practising the profession under the regulatory framework of the
Institute of Chartered Accountants of India must be placed on equat footing is a sine
qua non. The challenge before the profession is to evolve methodologies, which will
enable the profession in India to adapt to this rapidly changing envirenment. One way
to meet the challenge would be to eliminate all real and perceived threats by strict
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adit g the profession from going beyond the self-
made walls. The danger in such a model is that the protective walls should not become
restraints in our own growth beyond these parameters.

Anbther approach to ensure that the profession grows and prosper is to build up
the inherent strength of the profession so t

hat although the boundaries are defined by
the Code. of Ethics and regulations, these remain as guiding points but do not become
barriers to.growth of the profession. :

Recent events have shown that no walls are permanent and few .can withstand
the winds: of economic liberalisation. Therefore, the approach that required to be

adopted.is!pr‘obab_lyﬁ_thg latter one which permits dynamic evolution of the profession in
an orderly and regulated manner. ' :

This is not to suggest that regulatory framework and ethics need to be dispensed
with or subjugated to the compuisions of short-term commercialism. To justify any
relaxation jn regulations merely because “my competitors do so” is to destroy the
foundation of the profession. One must recognise that the profession owes its
preeminence and status to the fact that it is a “profession” and not a business. Keeping
these factors in mind one has to strike a balance between the well founded ethical code

and the changing economic environment as well as the compulsions of market economy
and the client’s interest,

It is in this perspective that the following were identified as areas where the
Government and its agencies, the Regulators as well as the Institute needs to act to
guide the profession along the right track:

(@)  Strengthening of Indian firms and suggesting measures to build up their
competitive abilities;

(b)  WTOQ Negotiations and its impact on Accountancy Profession.
- Align the Regulatory framework to be in harmony with principle of
Reciprocity and the approach of the Government in regard to the
ongoing WTO Negotiations with particular reference to the
Accountancy Profession, - ‘ _
- Commercial presence of multinatiorial accounting firms (MAF) in Mode
3 manner should not be permitted by the Government including RBI,
DCA and to permit Mode 4 only to the extent of the commitment of

the Government of India to-date and subject to _conditions of
reciprocity etc,

(c)  Management Consultancy Services in corporate form
Take a clear position in regard to role of Members qua Management
Consultancy Services directly or indirectly in corporate form of in any

other manner and in doing so, ensure that no undue advantage is
. gained in either form. -

Sk



. (d') In_lig-ht of the §bov§, strengthening of Regulations to prevent misuse of
! existing regulations in a manner as to give unfair advantage to those who
% violate the ethical code in letter or in spirit, °
3 {e)  Ensure thata level playing field is provided to all firms registered with the
5 Institute irrespective of their size or background;
.§ Concerns in rebard to MAF’s — Their role in India
N Another core issue of concern was in regard to the role of various multinational
- accountancy firms (hereinafter referred to as MAF in brief) play in India, These concerns
;) _ relate to a number of issues such as, their right to operate in India, -
o . role in certain accountancy and MCS areas; '
& . names under which such MAF’s operate;
7 . the applicability as otherwise of the code of ethics to such MAF's
B The Group felt that while these issues need to be addressed; one must cleérly
. distinguished between MAF and certain Indian firms which are clubbed with them b
. 4
& reason of their names/affiliation. It was clearly recognised that firms registered with the
® ICAIL are Indian firms. If any such firm has an affiliation with MAF it is hereinafter

referred to as an Indian Firm with International Affiliation (IF1A)

1.9  Thus Indian firms may have affiliation/networking with another firm and/or MAF or may
not have any such affiliation or networking. Having such networking within or outside
the country is however not an issye. Even under the Regulations today, affiliation by
itself is not prohibited. Rather the unease seems to be in the manner of operation of

some of these Indian firms. The earlier Study Team had observed in Para 3.7 of its
Report:. '

'3.7 In cases where a foreign acéounﬁng firm operates in India without being a

firm in India or as 3 body corporate incorporated in India, in coordin:

ation with a
local affiliate, some attempts have been made through advertising or personal
meetings or even written communications which suggest an altempt to seek
professional work for the local affiliate which would not be a mode available to
the members of the Institute in practice. Likewise, even usé of similar business
cards, stationery, etc. between the two éntitfes_may point to an attempt to

bypass the ethical code applicable to the members of the Institute in practice,”

3
3
3
3

After considering the import of Section 2(2) of the Act and the opinion of the
Attorney General of India, the Study Team had concluded at para 3.10 as under:

'3.10 The Study Tearn, therefore, recognises that a carefil and aetailed
examination of the foregoing

two aspects of the matter needs to be undertaken
and thereafter appropriate actions tsken by the Council so as to ensure, Iif

possible that the reported bypassing of the ethical code of conduct is suitably
aealt with, ” :

One of the core issues raised was the role that the Multinational Accountancy
Firms (MAFs) play in India. Various issues have been raised as to the implications of
operations of MAF’s in India. Certain grievances have also beer expressed arising out of
operations of certain Indian Firms with International Affiliations TFIA). '

: 5
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1.10  Issues to be addreésed

Accordingly, the Study Group after consideration of the
various representations made to it decided to address th

past record of deliberations and
e following specific issues: -

To suggest corrective action wherever there iis a misuse of the existidg Code of

Ethics, the Group considered the followin
competitiveness of Indian firms: -

a)

)

d)

g)

h)

)

g with a view to strengthening the

to consider the scope for Networking of firms and to suggest changes in
the present procedures and recommendations made by the Committees
of the Council in this regard. To consider inequities arising out of the
current. rules relating to firm name, seniority etc. which act as an
impediment in the process of aggregation; '

to promote or facilitate the concept of partnership/affiliations/
net\Norking/merger/demerger/reconstituting and where necessary
amongst Indian firms and multi disciplinary firms with non-members and
to suggest changes as would facilitate the consolidation of Indian firms;

to consider strengthening/prescribing regulations in regard to any
_professional tie-ups/arrangements and to recommend the changes in
Act/Regulations that would be necessary to facilitate such networking;

to bring out in clear terms the Study Group view on the interpretation of
Section 25 of the CA Act, 1949 when read in conjunction with Section
2(2) of the CA Act, 1949; more particularly in the context of the present
trend of numerous MCS being rendered by members as also other players
engaged in rendering the similar services; .

to review the restraints applicable today in regard to members carrying

on such MCS in light of the relaxation of various requirements by the
Council;

to stipulate the implications of members with or without COP engaged in

MCS through corporate or any other mode or directly/indirectly whether

the action of various members engaged in MCS through corporate forms
~ are in any way violative of the Code of Ethics;

 to consider the advisability of relaxation in regard to restrictions in regard
to the advertisement by the member in practice;

to appreciate the need of harmonisation of the Institute’s approach with
the approach of Government of India on the relevant ares;

to clarify the position in respect of Working Director/Managing Director or
Director Simplicitor of a corporate entity;

ito consider how Council can ensure that Mode 4 is permitted to foreign
~accounting firms in India only after successful achievement of : '

Cb



. )i mutual Recognition Agreements:
S _ i) withdrawal of visa, nationality and citizenship requirements;
~ iii) withdrawal of unreasonable restrictions like mandatory insurance,

high registration fee, refusal to register Indian firms without
reasonable reasons etc,

k}  to consider how to ensure that code of ethics of the CA profession are

followed by all those who are operating in India in relation to services
being rendered by Chartered Accountants in Iridia.
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CHAPTER 2

et

STRENGTHENING OF INDIAN FIRMS

“The increasing globalization of national economies and their inter-dependence has been -
reinforced by the creation of the internet, which brings people living in different parts of the
world tegether within seconds. This has had an impact on the working of different professions,
and the profession of accounting has not been left unaffected by this global revolution of
networking. As business gets globalized, accountants in the future will be expected to not only
provide quicker solutions but aiso solutions that will be globally acceptable.” a

: - History of the Accountancy Profession in India, Volume II,

| Page 459, 2000 edition, ICAI
2.1 NETWORKING OF FIRMS

2.1.1 The Institute ‘has 112038 members and 46732 number of firms. The firms may be
classified into following classes: - . ' : :

NATURE ' NUMBERS % AGE
i. proprietary firms ‘ 34524 73.9
ii. partnership firms:having 2 to 3 members 9647 ' 20.6
iif. partnership firms having 4 to 10 members | - . 2466 5.3
iv. partnership firms having more than 10 . as ' 0.2
partners :
P 46732 1

(Members removed & expired and firms closed have not been counted)

The Study-Group noted the historical and regulatory reasons why Indian firms have not

grown to a large size and most of the Indian firms are small firms having not more than

3 partners. Almost 74 percent are still proprietary concerns which continues to be the

most popular form of organisation for practising Chartered Accountants even today.
2.1.2 - In the commercial environment earlier prevalent in India, there -was no axternal
economic. impetus ‘or regulatory encouragement for networking. Thus the sole .
proprietory firms/small firms have been the most common form of organisation of CA
firms. The present day industry/commercial trends are reflected in

increasing size of business operations

mergers, acquisitions and aggregation

‘demand for " single-window’ concept in professional services:

increasing level of international trade and commerce

increasing complexity of laws and consequent need for specialisation.
continuing change and the growing complexity of business environment,

Aill of these factors indicate that users of professional services will look to larger firms to
meet their requirements.

2.1.3 The continuity and recognisability of certain firm names internationally has given such
names certain characteristics of “brand recognition”. This has been possible in an
entirely different regulatcry environment. A similar situation does not prevail even for
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well established Indian firms. The approach of the ICAI has consistently been that the
quality of services rendered should be the sole criteria to judge the prefessional firm.
Any departure from this well established norm can be made only with a conscious and
considered decision of the Council. The Group felt that given the regulatory and
commercial environment prevalent in India, the expertise, value addition and cost
effectivenéss of services rendered should remain the distinctive characteristics of a

professio‘n;al firm which:would contribute to its widespread recognition.

2.14 The Study-Group was also conscious that there was no concept of “brand name”
amongst Chartered Accountancy firms in India. The Study-Group expressed its concern
that it is this particular identity which is creating a perceived inequality amongst Indian
firms with. international affiliations (IFIA) and other Indian firms. Otherwise the

backgro.und training and educational qualifications of all the persons practising in India
are more or less similar.

2.1.5 1In order to strengthen the competitive ability of Indian firms to overcome theijr
limitations, it is necessary to develop and facilitate the concept of networking. It may be
noted that the Council has not barred entering into associations. However, the directions
and restrictions prescribed at page 81 of Code of Ethics, 2001 edition provides that

“The use of expressions/words “In Association With.....", “Associates of...."
‘Correspondents of.,....” elc., on the stationery, letter he

. ads, visiting cards and
professional documents elc. of firms of Chartered Accountants js not permissible
in view of the provisions: of dause (7) of Part I of the First Schedule to the
Chartered Accountants Act, 1949 irrespective of whether the connection bearing
name sought to be used.was the name of an Indian firm or g foreign firm. The.
Council has .not barred entering into such association and the restriction given

under the above clause fs to bar any advertisement appearing/derived from such
associations”,

Since the Study Group recommends that the Institute should encourage Networking so
that all Indian Firms should be in a position to benefit, it is necessary to define what is
meant by Network firm. The Study Group noted the ICAI Vision Statement: that “The
Indian CA may aspire to network with his counterparts in other countries, both for
clients in India and abroad. He shouid achieve the equivalence of thei competencies.”

As a requlatory body, the Institute has to take pro-active steps to equip and assist the
smaller firms to keep pace with the time.

2.1.6 IFAC Code of Ethics has defined the term Network firm. as foliows:
“An entity under common control, ownership or management with the firm or any entity

that a reasonable and informed third party having knowledge of all relevant information
would reasonably conclude as being part of the firm nationally or internationally.”
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2.1.7 The Study Group noted the covera

2.1.8

2.1.9

The Study Group unanimously agreed that since IFAC Code of Ethics has'deﬁned

network firms, it would be in consonance with the past practice of the Council to adopt
the same with required Explanation/elaboration suitable in Indian context, Accordingly,
the following definition of Network firm has been formulated: :

"An entity under common control, ownership or mana
having affiliation with an accounting entity or any enti
informed third party having knowledge of all rel
reasonably conclude as being part of the firm nationall

gement with the firm or
ty that a reasonable and
evant information would
Y or intefnationally,

[Explanation —
1. An ._afﬁliation as referred to above shall also include: -

(i) havifig~an association with an accountin

"~ - such that it results directly

economic or beneficial interest.

(i) One or more of the entities hol
networked.

g entity within or outside India
or indirectly in a common professional

ding out that it is so affiliated or

2. An entity shall not be treated as an

affiliate of another merely for the
reason that they

(é) - share professional Knowledge and déta base;

(b)  refer certain professional assignments or authorise the other to represent
certain specific matters. -

3. If different. Indian firms are networked with a common MAF then
irrespective of the presence/absence of any ‘affiliate’ relationship

between the Indian firms inter-se, they shall be considered as part of the
same network.] ' :

ge that wouid result from applying the above
definition, It was felt that since networking would be for the benefit of the concerned

firms the ICAI should adopt the minimum of regulatory powers in this regard. It was,
therefore, decided that such networked firms should be required to disclose such

relationship by way of a dedaration in a prescribed form (which may be similar in
approach to Form 18),

To enable the networked fifms to function smoothly, the Institute may frame guidelines
to assist members in documentation, sharing of responsibility, maintenance of record,
etc. However, it was also agreed that matters of inter-se agreement shall be left to the
member firms to decide themselves and the Institute has no role to play in the matter.

The information to be taken on rec
unauthorised use of any other firm n
accordingly be supported by a declarati
networking in a transparent manner.

ord shall be only such as would prevent the
ame as a network firm. The information would
on by the networking entities so as to record the

o 10



2.1.10 An issue has been raised that when networking and affiliation is being permitted with

2.1.11

multi-national accountancy firms (MAF), the concerned MAF should also be required to
furnish particulars about their ownership, persons responsible and other- financial
particulars. This was justified on the ground that the question of interested parties and
independence cannot be decided unless one knows the identity of the beneficial owners
of such multi-national entities. These particulars are not obtained with the motive of
launching fishing enquiry and, therefore, a mere declaration from such affiliated MAF
should suffice. The Institute may require additional particulars about MAF from time to
time from the Indian firms so affifiated with MAF and such Indian firms shall provide the
same in the manner prescribed. -

On the similar ground, another issue has been raised in regard to sharing fees by the
Indian Firm with international affiliates (IFIA). Whether such sharing of fees amounts to
violation of the Code of Ethics since the Act prohibits sharing of fees with persons other
than members of the Institute [Clause (2) of Part I of the First Schedule of the
Chartered Accountants Act, 1949]. It is, therefore, felt necessary to clarify that while
the Group recognises that when availing of benefit of certain inputs and expertise of the
international affiliates, the IFIA may be required to pay to their affiliates certain costs for
obtaining such assistance/advice. However, making such payment is quite distinct from
sharing of fees. It is, therefore, clarified that no firm or member can pay or agree to
pay any consideration for the mere act of affitiation or any royalty, fee or a share of

- profits in regard to' clients/work introduced to the IFIA by their international associates. -

2.1.12

2.1.13

This restriction would apply to payment/sharing of fees either directly or indirectly to
such international affiliates. It is once again reiterated that this is as per the clear
provisions. of the Clause (2) of Part I of the First Schedule of the Chartered Accountants
Act, 1949, which prohibits such sharing of fees with any person and not being a member
of the ICAI

Accordingly, it was decided where such networking is with a MAF, the declaration to be
filed annually by each of the Network entities as well as the Multinational Accounting
firms shall include

(a) Statement of ownership of the entity;

(b) Confirmation that no payment of fees in violation of Clause 2 part I of First
Schedule of the Chartered Accountants Act, 1949 is conternplated directly or
indirectly and that other aspects of the Code of Ethics shall be complied with in
so far as they may apply to the networked entities activities in India;

(c}  The MAF which is part of the Network shall not participate directly or indirectly in
an Indian entity in a manner as to constitute a commercial presence in India or
in any way result in a Mode 3 or Mode 4 presence in India. -

The above declarations are intended to provide a safety net for the Indian accountancy
firms so as to prevent the firms from loosing their independence and/or control to a
multi-national accounting firm. The preservation of independence of every Indian firm
is equally the concern of the Institute. While the Group recognises that an IFIA may be
required to adhere to certain bench mark in regard to audit procedures, documentation,
quality standards etc. (and this trend needs to be encouraged) the Indian firm cannot
be permitted to sacrifice its independence. If the decision making and real control of an
IFIA lies with the multi-national accounting firm than it would be tantamount to
permitting the multi-national accounting firm to set up operations in India through the
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2.1.17 The Group agreed that the independent legal status of the firms, which are part of

network, shall, however, not be affected. Accordingly, the celling of number of audits
shali be determined qua-partner of each firm and all the existing regulations/guidelines
shall continue to comply qua-firm/qua partner as at present.

2 1.18 The Study-Group considered whether mentioning of the names of associate Chartered

2.2

2.2.1

2.2.2

Accountant firms on official stationery tantamount to advertisement. The Study-Group
was of the view that mentioning the affiliation with any persons not being a member of
the Institute would not be permissible under the existing framework. The mentioning of
name of firms registered with the Institute may not be objectionable even in conceptual
terms because a firm which has mentioned that it has numerous branches or a firm
which has numerous partners, is even today permitted to mention the places of its
various branches and the names of partners on its létter-heads., The Study-Group was of
the view that in light of the above analogy, such mentioning of associate firms on the
professional stationery be-permitted provided that the names of the firms so mentioned
are of all those firms which are entered in the register of Institute as Indian CA firms
and in regard to whose affiliation, appropriate declaration as mentioned above has been
furnished to the Institute in the prescribed manner. However, the mentioning of the
same is optional. This should lead to a favorable ground for building up of larger
professional networks which may ultimately culminate in partnerships; paving the way to
handle the large assignments using the strength and confidence of such networking.
Accordingly the restriction prescribed at page 81 of Code of Ethics, 2001 edition may be
reviewed and amended. There is no prohibition on entering into networking with
foreign firm having no commercial presence in India but mentioning the same on the
professional documents should not be permitted. The Study Group is of the view that
this is a reasonable classification and not discrimination.

Knowledge base/Data base at the Instltute's Level

"Standards are constantly rising. Knowledge obso/escence is taking place at an
increasing rate. The Indian CA has to benchmark himself with the best of hfs class in
India and abroad. He has to be at the front/er

: - ICAI Vision Statement =~

The Study-Group was conscious that the Indian firms with international affiliation
certainly have an edge in terms of better knowledge and related practices. The Study-
Group, also appreciated the various area of MCS and emerging area of accountancy
profession in the context of opening up of the economy and globalization. It is not out of
place to say that the present day competition is the competition of intellect and
knowledge power. This knowledge base is the intellectual capital of an organization and
a regulatory body can hardly ignore this knowledge management aspect.

The Institute shall continue to develop knowledge base not only with respect to areas
covered under “Management Consultancy” but also all refated spectrum with reference
to their professions and this knowledge base be available to the members in the manner
to be prescribed. The Study-Group while appreciating the Institute’s initiatives in this
regard, noted that these knowledge base are something to be improved upon
continuously. '

This knowiedge/data base shall equip members with relevant International Treaties,
WTO literatures, knowledge portal in respect of ‘rarious emerging areas of Assurance
services as well as MCS.

-
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2.2.3 To empower the Indian firms, the Institute of Chartered Accountants of India shall

2.2.4

2.2.5

2.3

explore limited work based alfiances with the national institutions like IITs, IIMs, ICWAI,
ICSI, National Law Schools, - Universities and International Professional and other
institutions such as London School of Economics, Institute of Chartered Accountants of
England & Wales, AICPA.,

The Study Group also felt the need to develop data base at the Institute level regarding

"the man power, infrastructure, arrangement of sharing of fees, nature of work of the

Indian firms so that systematic approach can be developed to overcome their-fimitations
and to develop their competence; infrastructure, effective deployment and efficient
utilization. of their resources to cope up with the challenges of fiercer global
competitions. o

The Study Group was of the view that the Institute may include in their current virtual
Institute project a knowledge portal covering the above In addition to data base and
knowledge about : ‘ o

i) Several macro and micro economic matters impacting trade, commerce and
professional services;

i) International Regulatory frarmework of all possible countries;

iil) Iritelfnational tax laws;

iv) -Intefnational corporate laws;

v)  Tax treaties across third countries;
vi)  International money market;

vii) Intefnatioinal Capital Market;

viii}) In'té}'national finance including operations, methodology gnd processes of
multilateral, bilateral agencies and international institutional framework;

ix) Accéuntihg and Auditing Standards;

X) Similar information, knowiedge and its updation on regular basis for all Indian
laws, finances, regulations, frame work, policies, processes etc.

Interactibn with Government, Corporate World and Regulatory Bodies

The Study-Group was conscious of the implications of the regular interaction with the
various Ministries of the Government, Corporate World and Regutatory Bodies such as
IRDA, C&AG, RBI to gain their faith and confidence in Indian firms. The Study Group
was of the view that all these organizations should be invited to various in-house
Programmes on various subjects such as Accounting Standards (AS), Corporate
Governance, Scope of Management Consultancy Services, etc.
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2.4

2.5

2.5.1

2.5.2

2.6

2.6.1.

Globalization of Indian Firms

The Study Group noted the ability of the Indian Chartered Accountant to reach out the
distant parts of the globe to -avail the emerging professional opportunities, The Group
noted that the Regulatory requirements placing restrictions on members from sharing
fees or entering into partnerships with non-Chartered Accountants have a negative
effect on members prospects outside the country. An example of the conditions
applicable in UAE was cited in this regard.

The' Study Group also noted that the Clause (4) of Part I of the First Schedule to the
Chartered Accountants Act, 1949 has empowered the Central Government and the
Council to recognise such qualifications for permitting partnership with any person other
than a Chartered Accountant in practice. The Study Group felt the need to consider the
issue to permit the members to enter into limited purpose partnership with iocal people
in U.A.E. and in other countries as may be specified by the. Council from time to time.
The modalities of such partnership may be formulated by the Council taking into
consideration the requirements of a particular country. :

Multi-Disciplinary Firms

While appreciating the varied nature of MCS and the emerging need of the profession to
provide integrated service o the society, the Study-Group was of unanimous view that
Multi-Disciplinary partnership between the Chartered Accountants and other
professionals would enable Indian firms to grow in their competitive strength. The
Government other - professional and Reguiatory Bodies and the Institute should take
initiative towards permitting and encouraging such Multi-Disciplinary partnership. The
Study-Group noted that numerous modalities would have to be worked out in this
regard. The Study-Group noted that a Working Group under the convenorship of Shri
T.N. Manoharan, Council Member had already suggested the inclusion of the following

nroviso to Clause (4) of Part I of the First Schedule to the Chartered Accountants Act,
1949, ‘ -

"Provided that nothing herein contained shall be construed as prohibiting
a member from entering: into partnership with other professionals for
rendering professional services as permitted by the Council from time to
time provided a separate firm is formed for this purpose.”

The Study Group also noted that the amendment of the Act is a time consuming process
and considering the imperative need of the hour, the Study Group was of the view that
the Council may explore the possibility of such partnership firm with other professional
being recognised within the power conferred on it under Clause (4) of Part I of the First
Schedule to the-Chartered Accountants Act, 1949. The Group felt that a legal opinion,
if necessary, may be obtained on the issues involved and suitable action may be taken
thereafter. Alternatively, suitable clarification may be obtained from the DCA in this
regard. T

Professional Development Programme

The Institute has aiready taken various initiatives to train and equip the members with
knowledge. To achieve this objective, the professional development Programme may be
re-oriented keeping in view a long térm strategy for professional development. This
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2.6.2

2.7

2.7.1

2.7.2

2.7.3.

2.7.4

2.8

knowledge encompasses not just matters relating to accounting but includes knowledge
of other related disciplines, e.g.;~ixation, information technology, company legislation
etc. The concept of “nodal competence development centfe” may also be explored and
some prescribed branches may be entrusted to become such centres. The ICAI-

Accounting Research Foundation may play a crucial role in this professional development
Programme.

The Institute should arrange conferences, seminar & training programmes for Statutory
auditors, Directors of MCS and representative of Indian firms to achieve the desired
competence keeping in view that issues of accountability and independence of the
profession-are criteria of public interest.

Consblidatiorﬁ of Indian firms

The Study Group%"’h"a‘s noted the following Recommendation no. 5.7 of the Na.resh
Chandra Committee on Corporate Audit and Governance: :

"ICAI should propose to the Government a régime and a regulatory framework that
encourages the consolidation and growth of Indian firms, in view of the international
compelition they face, especially with regard to non-audit services.”

The Study-Group considered the imperative need of the consolidation of partnership in
the competitive era and was of the view that the Institute may formulate guidelines,
documentation responsibility and structuring of Special, Purpose Vehicle (SPV) for the
members {o enable them to consolidate and grow. .

The Study Group noted the need of merger/reconstitution of partnership firms and a
need to review the Council's decision in respect of the seniority of firms in case of
merger/re-constitution of firms, . The Study Group was of the view that in case of
merger/demerger the seniority and experience of the partner concernéd could be

merged into the new entity or the resultant entity. The seniority of partners and their

credit for such experience could be considered’ with one of the firms. where he is a
partner, : : '

Every profession operates in @ dynamic environment, characterised by change. Recent
years have seen a. significant expansion in the body of knowledge required by the
professional accountant. The Study Group was of the view that consolidation of Indian
firms through networking, multi-disciplinary firms, globalisation of firms will strengthen
the Indian firms “to be a provider of world class audit and related financial and business
solutions to clients, to help them meet the demands of increasingly. stringent
regulations, fiercer competition, technological and other chalienges with excellence.”
(Firm Vision — Vision for the 217 Century — ICAI) '

Nation building process : A pro-active Institution.

The Study Group, being consensus of the role of the accountancy profession in the
national building process, felt the need that the Institute should play & pro-active
leading role. The Study Group unanimously decided that the Institute in consultation
with the Central Government/State Government should arrange orientation and training
programmes for the members of the Parliament and members of the State Legislatures,
Municipal Councilors, Panchayat Members and other representative bodies of the society

6s ¢



in the area of economic reforms, globalisation, ezanomic planning, rural economic

planning, financial laws, corporate governance etc. The -Institute should also take
initiative in conducting training programmes for the independent Director as well as
officials of RBI, Multi National Companies and Public Sectors on regular basis.
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3.1.1

'3.1.2

3.1.3

3.14

3.1.5

CHAPTER 3
WTO REGIME & ITS IMPACT ON ACCOUNTANCY PROFESSION

"In the past deve/opfng countries have been told time and again that they stand to
benefit from trade liberalization and that they must open up their economies. They have
done so, often at great cost. For the poorest countries the cost of implementing trade
commitments can be more than a whole year’s budget, But, time and again, they have
found the results disappointing — not because free trade is bad for them, but because

they are still not getting enough of it.” - Kofi Annan, the Secretary General, Unlted '
Nations.

[Laying foundation of a fair free trade system’ compiled in “The Role of the World Trade

*Organization in Global Governance", edited by Gary P, Sampson and published by

Bookwell~2002] T

“The reasons of disparities, inequalities between the developed and deve‘lopirng countries

and the absence of reciprocal relationship in service sector may have anthropological,
historical, economical and geographical reasons. The reality is that the non- professional
inhibitions and as well as restrictions circumscribe the. opening up of the opportunltles in
the developed countries for the Indian professionals.

The Study Group noted that under the General Agreement on Trade in Services (GATS)

"commercial presence’ means any type of business or professional establishment,
including through :-

(i) the constitution, acquisition or maintenance of a juridical person, or
(i) the creation or maintenance of a branch or a representative office.

within the territory of a Member for the purpose ef supplying a service,

The Study :Group noted the following 4 modes of rendering service amongst the.
Members of WTO regime :-

Mode -1 : .- Cross-border practice — Where the service provider remains in one
: country and the client in another. Most often such trade takes place

. electronically.

Mode 2 :  Consumption Abroad ~ Where the client travels from his home country to
- the country. of the service provider to obtain the service.

Mode 3 : Commercial Presence - Where services are provided through
_ establishment of an office in the other country.

Mode 4 : . Movement of Natural Persons - Where the professional accountant travels

from one:country to another to deliver a service.

The Study Group noted that the Council of the Institute has recommended to the
Government to not to permit “Mode 3" commercial presence to foreign accounting firms
in India and has also recommended to permit “Mode 4” of movement of natural persons
before “Mode 3”. Even Mode 4 is also to be permitted subject to reciprocity and removal
of certain restrictions by developed countries e.g. visa, recognition of Indian
qualification, nationality, residency, mandatory insurance and other similar unreasonable
restrictions-affecting the freedom to provide services globally on reciprocal -ecognition

basis.
(7’} 18
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3.1.6 The Study Group noted that some of the MAF have already established Mode 3 presence
in India in the MCS area which is taken to include internal audit and such similar

i

& services, This has been done apparently with the .permission of RBI/Government of -

5 India, As a result, the impetus on part of other governments to reciprocally remove |

:} barriers for movement of accounting services and accountants does not appear to be

5 strong.

_ The Study Group also .noted that a number of multinational accounting firms

3 (MAFs) appear to have set up their commercial presence in India by incorporating

J limited: companies in the names that are similar to the names of MAFs. These companies
mcorporated in India are representing themselves as part of a MAF network.

3

3.1.7 The Study-Group examined the implication of 4 modes and observed so far as Modes 1
and 2 are concerned, there was no difficulty but mode 3 and mode 4 are two technical
modes where the technical aspects of compliance needs further consideration. The
Study-Group noted that the Committee on WTO negotiations recommended to the
Government to open up financial sector and movement of natural professional persons
on reciprocal recognition basis but so far as commercial presence was concerned asin
Mode 3, thére was consensus that the same should not be allowed.

3.1.8 The Study Group noted that the following services are included in the domain of
Chartered Accountants ;-

CPC 861 - | Legal Services

Sub-classification 8612-legal advisery and representation services in
statutory proceedings, judicial tribunals, boards, etc.

Sub-dass‘iﬁcation 8613 — legal documentation and certification services. -

CPC 862 - Accounting, Auditing and Book keeping Services-Accounting and Aucht:ng
services is further divided into the following subclasses -
e 86211 — Financial auditing services
. 86212 —~ Accounting review services
. 86213 - Compilation of financial statements services
. 86219 ~ Other accounting services _ -
CPC 863 - Taxetion Services - Further divided into the foilewing subclasses :-
e 86301 ~ BuSinees tax planning and consuiting services
« : 86302 - Business tax preparation and review services
. 86303 — Individual tax preparation and planning services
. 86309 ~ Other tax related services
CPC864 -  Market Research and Public Opinion Polling Services - Further divided into
the following sub-classes :-
. - 86401 - Market research services
« 86402 — Public opinion polling services
CPC 865 -  Management Consuiting Services - Further divided into the following sub-
) classes :-

6% 19
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3.1.9

~r ° 86501 ~ General management consulting services
e 86502 ~ Financial management consulting services (except
business taxation services)

. 86503 — Marketing management consulting services

. 86504 ~ Human resources management consulting services
J - 86505 — Production management consulting services

) 86506 ~ Public relations services

. 86509 — Public relations services

CPC 866 -  Services related .to Management Consulting - Further divided into
: following subclasses :- :

. 86601 - Project management services services other than for
oL construction
86602 - Arbitration and concillation services
. 86609 — Other management services n.e.c.

The Study Group also noted that as per the current policy in vogue regarding FDI
levels permitted under mode 3 as per services classifications under WT0 (GATS), CPC
862 (Accounting, Auditing and Book-keeping Services), CPC 863 - (Taxation Services),
FDI is not allowed. On the other hand FDI is fully allowed for CPC 865 (MCS) and CPC
866 (Services related to Management Consulting) as well as for NBFC activities except.
that there is minimum capital inflow requirement for NBFCs.

The Study Group’ also noted that FDI is clearly prohibited in CPC 862 (Accounting,
Auditing and Book-keeping services) as well as CPC 861, (Legal services) and CPC 863
(Taxation services). There are certain corporate and firms and other juridical persons
who brought in FDI on foreign ownership as non-banking financial services companies

- (NBFC) or as MCS but are actually providing services in the field of legal services (CPC

861), accounting, auditing and book-keeping services (CPC 862) and taxation services
(CPC 863). This does not seem consistent with the areas permitted as per Government
Policy. I o : .

The Study Group also noted the position of the Institute in this regard that the service
providers-providing services under various modes should be subjected to the Code of
Conduct and Ethics of the ‘Host " Country/Country where such services are finally
provided/consumed and the services under mode 1, 2 and 4 should be permitted for
execution through/by a natural person and not a Juridical perSon.

The Study Group was not suggesting/debarring any Indian firm from entering into
association with MAF but the commercial presence of the International firms in India is
not allowed under the present policy of the Goverrment of India. The Study-Group is of
the view that commercial presence either de-facto or de-jure should not be allowed and
the foreign firm shall not be permitted to operate in India as mode 3 (commercial
presence) as it is not permitted by the Government of India.

3.1.10 The Study Group noted that Section 106 (1) of the Sarbanes Oxley Act, 2002 enacted in

the U.S.A prescribed that any foreign public accounting firm that prepares or furnishes
an audit report with respect to any issuer, shall be subject to this Act and the rules of

.the Public Company Accounting Oversight Board and the Securities & Exchange

Commission issted under this Act, in the same manner and to the same extent as a

69 20
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3.1.11

public accounting firm that is organised and operates under the laws of the United
States or any State, &xcept that registration pursuant to Section 102 shall not by itself
provide & basis for subjectmg such a foreign public accounting firm to the jurisdiction of
the Federal or State courts, other than with respect to controversies between such firms
and the Board.

Section 106 (2) further empowered that

“The Board may, by rule, determine that a foreign public accounting firm (or a class of
such firms) that does not issue audit reports nonetheless plays such a substantial role in
the preparation and furnishing of such reports for particular issuers, that it is necessary
or appropriate, in light of the purposes of this Act and in the public interest or for the-

-protection of investors, that such firm (or class of firms) should be treated as a public -

accounting firm (or firms) for purposes of registration under, and oversight by the Board
in accordance with, this title.”

~ This Section also_ provides (i) for production of Audit work papers for the Board
or the Commission in connection with any investigation by either body with respect to
that .audit report and (ii) to exempt any foreign public accounting firm .from any
provisions of this Act or the rules of the Board or Commission issued under this Act.

The Study Group also noted that Section 106 (2) (d) defined ‘Foreign Public
Accounting Firm’ means a public accounting firm that is organized and operates under
the laws of a foreign government or political sub-division thereof. The Study Group
noted that Section 102 prescribes procedure for registration of foreign public accounting
firm with the Board. The Study Group noted that Section 102 prescribes procedure for
registration of foreign public accounting firm with the Board. This would require
registration of Indian Chartered Accountant Firms with the SEC/Board in case they
render services to a ¢ompany incorporated in US or to Indian Companies listed on US
stock exchanges.

T_he Study Group was conscious of the fact that many Multinational Companies having
branch or subsidiary in India are appointing multi-national accounting firms (MAF) to
provide audit services in such branch or subsidiary. The Study-Group was of the view
that the appointment of multi-national accounting firms (MAF),to meet overseas
requirement may not be permitted unless the said firms get themselves registered with
FRRB of ICAI to bring these multi-national accounting firms (MAF) within the regulatory
functions of the Institute. Such registration be made mandatory in case such attestation
or audit or authentication of financial statéments are used for any purpose in India. The
Institute should frame a guideline in this respect to be complied with by such muiti-
national .accounting firms (MAF). The Group noted the aforesaid registration
requirements of foreign public accounting firm with the Public Accounting Oversight
Board in USA. The Group was of the view that this is a measure in public interest. It
was, therefore, felt that a recommendation to take necessary steps-in this regard may
be made to the DCA.

3.1.12 The Study Group was also of the view that the Council may by a resolution prohibit any

such authentication/audit or attestation of financial statements of any Indian entity by
‘an non Indian Chartered Accountant. A separate resolution may permit registration of
non Indian CA firms or persons subject to restrictions on reciprocal basis similar to those
which are imposed by host country on Indian Accountants.
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3.1.13 The Study-Group considered that numerous MAFs are having a dé facto existence

through. companies incorporated in India using the similar International known nawies of
such firms. - )

3.1.14 The Study Group w_aé of the view that in so far as dealing with the presence of these

entities in the context of their carrying on purely MCS' activities may also be a direct
concern of ICAL It will clearly be noted that in the larger context the ICAI has been
called upon-to assist the working group for suggesting negotiation strategy in the
accountancy sector for consideration by the Government of India in formulating
positions arid strategies in ongoing Negotiations on Trade in Services. -Accordingly, it
would bé appropriate for the ICAL to ensure that these consulting firms which have set
up a corporate presence fall within the understanding reached by the Govérnment of
India in regard to Mode 3 (Commercial Presence — Where services are provided through
establishment: of an office in the other country,), Mode 4 (Movement of Natural Persons
- Where the professional accountant travels from one country to another to deliver a
service), ' ' - :

-

N »



Loy

~—

fion

Ey

TIPS T
why i

. t‘i;;:d

4.1

4.1.1

4.1.2

4.1.3

4.1.4

CHAPTER 4

MANAGEMENT CONSULTANCY SERVICES IN CORPORATE FORM. N

]

MANAGEMENT CONSULTANCY SERVICES

Pursuant to Section 2(2)(iv) of the Chartered Accountants Act, 1949, the Councii has
permitted the Charfered Accountants in practice to render entire range of Management
Consultancy Services (MCS) and other services. The definition of the expression “MCS
and Other Services” have been detailed at pages 8 to 10 of the Code of Ethics, 2001

_edition under 25 heads. Sections 25 of the Chartered Accountants Act, 1949 provides,

Inter alia, that no Company whether mcorporated in India or elsewhere shail practice as
Chartered Accountants.

The fact that Chartered Accountants in practice can engage in carrying out MCS is
statutorily. recognised. The issue for consideration has been whether Chartered
Accountants can engage in MCS in corporate form or any other form. Before one
considers this aspect, it needs to be recognised that MCS is not an exclusive area
available to Chartered Accountants. However, when it comes to Chartered Accountants,
being engaged in this activity, carried on not in their capacuty as practising Chartered
Accountants, but in a corporate entity, then various issues arise.

The Study Group was coniscious of the fact that some of the multi-national accounting
firms (MAF)/corporate entities are already present in India rendering entiré range of
consultancy services and audit related services. The Study Group expressed concern
that some of these entities claim that they can execute certain attest functions through
affiliates. It appears that certain multi-national accounting firms (MAF) made indirect
entry in India, without any. reciprocal arrangement for Indian Accountants and Indian
firms in countries outside India. As a consequence, the Indian Accountants continue to
face professional and non-professional barriers in rendering services in those countries.

Such ﬁrms/éntities are responsible for undue competition and lack of level playing field
vis-a-vis the Indian firms.

The Study Group noted the present position which is as under :

a) The Study-Group noted that various Indian firms having international affiliation
are carrying on MCS in India and these services are carried out either through
the firms registered with the ICAI or through other corporate bodies.

b) There is no embargo on such MCS being rendered by the firm of Chartered
Accountants so long as the ethics and the regulations as prescribed are complied
with by Chartered Accountants firms in carrying out such MCS.

C) A member in practice is permitted generally to be a Director Simplicitor in any
company including a board-managed company and as such he is not required to
obtain any specific permission of the Council in this behalf irrespective of
whether he and/or his relatives hold substantial interest in that company. Where,
however, such a member in practice seeks to associate with a company engaged
in MCS as a Managing Director or a whole time Director, then he has to seek
special permission in this regard, under Appendix No.9(B)(3).

Where, however, a member not in practice carries on such a tivity, the matter involves
some mterpretahon of the Chartered Accountants Act, This 's because the member in

23
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4.1.6
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4,18

question being engaged in pursuing MCS in corporate form, is effectively performing an
act that a member in practice can perform, without being subject to the disciplinary and
ethical jurisdiction which is otherwise applicable to a member in practice. In this regard,
the Study Team had looked into this issue and its findings are recorded In the
concluding part of para 3.8 and para 3.9 of its report. The conclusions reached by the
Study Team makes specific reference to the wording in Section 2(2)(ii) which refers to
“holds himself out to the public as an accountant”. Based on this logic, the Study
Team had concluded that under such circumstances, a member engaged in rendering
MCS in corporate form whether as a Director or in any other capacity, is deemed to be a
member in practice by virtue of the doctrine of holding out based upon the
interpretation of Section 2(2)(ii) - '

“whether or ot such pei"son actually holds a certificate of practice.”

The above referred findings of the Study Team were considered by the Study Group-and
they have reached the same conclusions as was reached by the Study Team, viz. that a
member rendering services in corporate form without holding a certificate of practice is
not permissible. If a member wishes to do so, the proper course of action is to seek a
certificate of practice and thereafter apply for specific permission-of the Council to carry
on such services, if applicable. The Study Group was of the view that no change in the
present position is warranted. It may however be necessary to issue a darification to
clearly lay out ICAI views in line with 4.1.4. and4.1.5 in this regard.

The Study Group was:of 'unanimous view that even in non-exclusive area, the same
brand of @ multi-national accounting firm (MAF) should not be permitted to operate in
India and Institute should have the power to regulate such firms operating in India even
if they are:operating only in non-exclusive area.

The Studi/" Group recognised that the position of a member employed by a
company/entity rendering MCS is entirely different. Such employment option is always

~open to a member and again no change in this regard was considered necessary.

Ancther issue which has been the subject of debate is the name under which such
management consultancy services can be carried out. The observations of the Study
Team in this regard indicate the strong feelings that have been prevalent amongst the
members on this issue, for quite sometime. Para 3.2 of the Study Team's Report makes
specific reference to this situation. Numerous representations have been received and
membership at-large is concerned with the situation where, such entities rendering. MCS
are having a name similar or identical to the name of a multinational accounting firm.
Use of such a name for such an MCS entity results in an impression that certain
accountancy firms were indulging in advertising or a brand building exercise (whether or
not this is the intention). This sort of a similarity of name has also led to a situation
where certain statements and positions taken by the management of such MCS entities
have been erroneously’ perceived to be a position taken by an accountancy firm.
Numerous instances were considered by the Study Group where certain observations
were made on behalf of such entities engaged in MCS and which dealt with matters
concerning the profession, leading to a belief that this was a statement issued by a
member of the profession when the reality was not so.

It may be apbreciated that when numerous members have been misiead by the
similarity of such names, the fact that the public at large would not be in a position to
distinguish the fact from impression would be apparent.
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4.1.10

41,11

This underlines the need that entities engaged in MCS may carry on their activities in
India so long as their names are not similar to the names of &n accountancy firm. This is
to prevent an erroneous impression in the eyes of regulators, users of financial
statements and the public at large. Such entities of course need to comply with other

laws of the country and the requirements prescribed by RBI or concerned Ministry from
time to time.

The Study-Group also noted that the Chartered Accountants Act, 1949 does not vest
with.the Council any jurisdiction over the Corparate bodies as such. In light of this, it
was ‘decided that a strong representation be made to the Départment of Company
Affairs to draw their attention to the adverse consequences of permitting such entities
the use of names similar to or closely resembling the names of multinational accounting
firms and: the DCA would be requested to instruct concerned Registrars to
disallow/prohibit the. use of such names as they are likely to create misunderstanding
about- the itrue nature of such entities and are therefore, not in public interest.
Necessary corrective steps should also be suggested even where such names have
already been granted as the Registrar has powers under the Companies Act, 1956 to
take such action if the circumstances so require.

Shri S. Gopalakrishinan, FCA strongly opposed such move. He expressed his dissenting
views on the conclusion that no prohibition should be imposed on multi-national
accounting firm (MAF) in doing MCS through a corporate entity having similar name. The
Study -Group decided to refer the matter to the Council with a majority view that such a
move is necessary to achieve de- facto or de-jure prohibition of Mode 3 presence of MAF
in India.

Since the above is only.in the form of a recommendation, the Group deliberated at
length on whether-a further direction from the Council is desirable to prescribe that
members should not associate with any entity having the same or similar name as an
Indian firm or MAF.' However, despite the mtenswe deliberations, no conclusion was
reached by the Group on this issue,

4.1.12 Arising out of the above conclusions, certain further issues were considered. The Group

felt that although it was desirable that a separation of identity between .an Indian
accounting firm and. such corporate entities is necessary, it would not be practically
possible to regulate that the physical separation of premises and infrastructure must

" take place. Since these entities are not under the jurisdiction of the Institute, it would

be left to the members of the accounting firms to take such measures as fo avoid the
creation of a common identity with such entities. Members should be directed to
observe this in letter and spirit, but no specific parameters, such as physical separation,
needs to be.specified. A simple illustration where separation of identity can be insisted
upon is in regard to email identities and Website addresses of Indian accountancy firms. .
Members should be required to refrain from using names of muiltinational accounting
firms or such MCS entities in their email identity or web addresses or telephone directory
as would indicate such common identity or association.

4.1.13 The Study-Group also noted that certain members display logos or names of the

corporate entities engaged in MCS in their academic presentations. Similarly, the names
of such corporate entities are stated on the visiting cards of partners of Chartered
Accountants firms and are also mentioned in the correspondence by auditee companies,
instead of the names of the statutory auditors. Although, this may happen by
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acceptance or by design, the conclusion is obvious that there is a misuse of names of
Corporate entity in situation where the names of (e accountancy firm was appropriate.
The Study Group reiterated that such practices

_ were not permitted for any member of
B the Institute, ‘The Council may issue a detailed clarification and a self reguiatory code in
% this regard. ‘

3 4.1.14 The Institute having recognised earlier that networking and affiliation is. not only
permitted, but may also be desirable, has encouraged. formation of such affiliations for
3 professional purposes. This, however, should not be taken to mean the promotion of
¥ brand identity of such multinational entities and accountancy 'firms. :In response to the
3 feeling expressed in some quarters that the above. approach. amounts to an unfair

restriction on.the growth of Indian accountancy: firms which -are also engaged in

rendering services in non-exclusive areas, it may be noted that the Council is responsive
to the competitive realities and in light thereof, has already granted certain relaxations

in exclusive as well-as .non-exclusive areas in respect of responding to Tenders,
Advertisements and.circulars.

o A ¢

PR
o B
i 3

3

4.1.15 The nature of the MCS is comnpetitive, result orlented and sometime contingent upon the
finding. The Group is of the view that to ensure a competitive edge to the profession in
this non-exclusive area, some relaxation is required. The Study Group noted the
deliberation of the Council at its 219 meeting held in August, 2001 in respect of

propesed amendment of Regulation 192 and the following suggested proviso (d) and (e)
of Reguiation 192; ‘ -

]

L

i

specified by the resolution of the Council from time to time, the fees may be

charged on percentage basis which may be contingent upon the findings, or
results of such work; and

"(d) in the case of certain Management Consultancy Services as may be

SRR TR TR

(e)  in the case of any other work or services as may be specified by the
resolution of the Councif from time to time, the fees may also be charged on

percentage basis or which may be contingent upon the findings, or results of
such work,” :

The Study Group noted the following amendment suggested by the Working Group
chaired by Shri T.N. Manoharan, FCA in place of existing clause (10) of the Part I.of the -
First Schedule of the Chartered Accountants Act, 1949 would give moare flexibility in the
B approach then the suggested provisos to Regulation 192

o3 ‘A Chartered Accountant in practice shall be deemed to be guilty of professional
misconduct, if he —

X X X X
(8).  Charges or offer to charge, accepts or offers to accept in respect of any
professional employment, fees which are based on a percentage of profits or which are
contingent upon the findings, or results of such employment., except in cases which
are permitted by the Council from time to time (emphasis provided};”

. The Study Group concurred with the Manoharan Committee Recommendation which
would empower the Council to act in a pro-active manner in the emerging liberalized
scenario. It was felt that representation should be made to the DCA to expedite
implementation of the Committee’s recommendations,

;‘ ' 7S 26
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4.1.16 The Study Group was of the view that the members may be freely permitted to

4.2

undertake MCS in corporate form. However, the following are not’ permissible: -

()  The name of MCS company is not same or similar to any Indian or Foreign
Accounting Firm;
(iiy  Co-branding and promoting of attest function directly or mdtrectly by the
Management Consultancy Companies; :
(i)  Doing internal audit, writing accounts for audit client;
(iv} Other business or professional relatlonshtp with the audit client which are
: prohiblted for a CA firm;

Exclusive areas for the Chartered Accountants

4.2.1 The provisions of Section 25 of the Chartered Accountants Act, 1949 read with other

4.2.2

4.2.3

4.24

4.2.5

provisions of the Act provide that the practice of profession of accountancy is restricted
to Chartered Accountants only. However, there has been some debate on exactly which
area may be treated as the exclusive area of operation of Chartered Accountants,

The Study Group noted that owing to a conservative view prevalent in the past,
numerous other entities have started rendering services which may be considered to be
the domain of Chartered Accountants alone. Itis a well known fact that numerous.such
activities .go under the collective label of: management consultancy services. This fact
was very highlighted in the representations before the sub-Group. In the case of a
company having thousands of crores as turnover, it is technically possibie to have some
of the audit functions done by an unqualified person. This exposes the company as well
as investors, creditors and lenders to a great risk because such unqualified person who
signs an internal audit report is not governed by any Code of Ethics and other civil law
liabilities and is not accountable to any regulatory body. The principles of objectivity,
independence and excellence are the imperative need of any attest or assurance
function lncludmg internal audit.

The Study Group was of unanimous view that it is possible to interpret the C.A. Act so
as to include the internal audit within the umbrella of exclusive area. This view was
based on the concept of what constituted=gn attest function. Thus, the underlying’
concept was that any assurance/certification or attestation which involved examination
of the financial statement or a part thereof with or without the examination of the
related documents, supporting bills and other evidences constitute an audit/assiirance
service,

The Study:Group was of the view that if regulatory measures are not imposed on service
as internal audit, it is possible that the internal audit may be done in a non-professional
way circumventing the very purpose of internal audit. Such persons may also lack the
technical skills and training to carry out such task effectively. This was all the more
important:as increasing reliance ‘is placed on. the internal audit function even in the
technical literature of the Institute. The statutory auditors are also reguired to comment
on the efficacy of the internal audit as per CARQO.

The Study Group noted that the corporate entities engaged in MCS are also
simultaneously rendering services in attest related areas. These include carrying out
internal audit and other forms of special purpose audit such as system review,
operational audit, etc. In the age of increasing interest of society in regard to attest
function, accountability and "ransparency are the pre-conditions for such a service.
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4.2.6

4.2.7

Therefore, the Study Group is of unanimous view that the internal audit functions should
be exercised only by a Chartered Accountant in practice because he has the necessary
education and technical availability as well as traifing dnd is subject not only to

- Accounting Standards, Guidance Notes, SAPs but also to regulatory/ethical jurisdiction of

the Institute.

In light of the above-considerations, the Study-Group was unanimously of the view that
The Council may dlarify that the functions of attestation as (a) internal audit; (b)
audit/attestation of general purpose financial statement, (c) other audit/assurance
prescribed by any law in India falls within the exclusive area of Chartered Accountant,
To further strengthen the existing technical framework; the Council may consider setting
up an Internal Auditing Standard Board to formulate the guidelines in this regard.

Alternatiﬁeiy, the DCA may also be approached to clarify this by a notification to set at
rest any doubt-.on, this, although even the current legal position support
recommendation in 4.2.6. : : '
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5.2.1

5.2.2

5.3

CHAPTER 5

RECOMMENDATION OF THE STUDY GROUP IN OTI:iER RELATED AREAS

Restrictive conditions on the appointment of auditors — A threat to
independence .

The  Study-Group noted that certain Government Authorities and other non-
Governmental entities have in the past evolved the criteria for giving consultancy
assignments and audit related work in a manner that would render only a select few
firms eligible, Such criteria primarily centre around the finandial parameters like turnover
and' no. ‘of staff kept at a very high level. The Study Group also noted that certain
financial institutions,. which are providing finance for setting up projects were putting
conditions upon the borrowing company to appoint certaln big firms as auditors of the
company. The Study Group unanimously decided that such compulsion was prejudicial
to the auditing practice and would affect the right of the borrowing company to exercise
its discretion bonafide while ‘appointing his auditor. The Study Group, while appreciating
the imperative need of the profession to ensure the independence ‘of auditors, was of
the view. that such conditionalities are undesirable., The Study Group noted that the
choice of the service provider is undoubtedly that of the client. However, where issues
of public interest are involved, it is not out of place to suggest to the Government, PSUs,
Insurance Companies, Corporates, NBFC's and Banks that the criteria adopted shoutd be.
commensurate with the requirements of the assignments. The Study Group was of the
view that such conditions imposed by such authorities whereby borrowers are required
to appoint one of the select few firms as statutory or internal or concurrent auditor
should be immediately deleted and the Institute should make representations to the
RBI, Ministry of Finance and C&AG to ensure that such practice be discontinued and to

ensure that all the Indian firms can avail the opportunity to participate in the nation
building process.

Trade & Firm Name — Need to review the C.A. Reégulation 190 of C.A.
Regulations, 1988 '

The Study-Group is of the view that no change is required as the SEudy-Group has gone
further and decided that companies engaged in MCS should not have same or similar
name of Indian or MAFs, ' ' :

The Study-Group is of unanimous view that Institute should request the concerned
authorities to ascertain the position in respect of the permission granted to foreign firms
operating in India and to confirm that permission so granted are in consonance with the
stated policy of the Government and the entities so permitted are complying with the

terms and conditions stipulated when granting such permission and with the laws of the
land. ‘

Joint Audits

The Study-Group considered whether there should be joint audit system in which there
would be a big firm along with a small firm and is of the view that a framework or
guideline could be issued to mandate that the audit of beyond a particularly size would
not be done by a single auditor and it had to be done by the joint auditor. The Group
noted that this issue was considered in the light of 'independence’. However, there are
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many other facets to this concept; and modalities would have to be evolved if such a
concept is to be irwnlemented. Therefore, it was felt appropriate to suggest that the

Council may look at this issue in greater detail in conjunction with other related matters
presently under consideration. :

. Advertisement and Publicity

The Study-Group noted that the concept of prohibiting advertisement amongst
professional firms is founded on and very well established -and well thought out
background that such advertisement is harmful to the cause of the profession at large.
Users of professional services are to be guided by the intrinsic quality of
work/professional services that are rendered and not by seif- proclaimed abilities and
achievements. It was also noted that the Institute keeping pace with the changing
times has relaxed various rules in this regard including ‘permitting statement of services
rendered on the Website of members through using the pull method. The client and the
users of professional services needs to-be aware of the .services one can perform. He
should not be influenced by the self promotion or visibility of the firm, etc.
Representations were received by Group suggesting- that advertisement has been
opened up for the members of the profession in certain countries abroad and, therefore,
the Institute should keep pace with these trends. The group considered this point of
view but after evaluation of the situation noted that there is a move even in advanced
countries to introduce certain restraints to the Chartered Accountancy profession as is
evidenced by the thrust in Sarbanes Oxley Act. It would be, therefore, realistic to -
consider each issue on merits rather than merely on the ground that advertisement is
permitted in certain economies in the Western world. The merits of such a de-
regulation need to be carefully assessed and the fact that this relaxation is prevalent
abroad may not continue in its entirety in the future also needs to be noted. In the light
of above, the Study Group unanimously decided that no change is warranted in the
present position in respect of advertisement and publicity.
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CHAPTER 6

CONCLUSION

While addressing the issues, the Study Group consciously adopted an approach to
consider the same in possible widest perspectives and to arrive at a consensus decision. The

Study Group also felt that the Council may consider making the Report (with such modifications
as are necessary) avallable to the members.

The Study Group thanks the President, 'Shrl R. Bupathy and the Vice-President Shri Sunil

Goyal for their faith and confidence repased on the Group. The Group is extremely gratefu! for
their support and gundance

The Study Group gratefuily acknowledges the contrlbutlon made by the Secretary, Dr.
Ashok Haldia for his valued views and co-operation.

The Study Group thanks Shri G.D, Khurana, D;rector {Legal} and other offi cnals for their
assistance so meticulously rendered.

The Study Group places on record its appreciation for the painstaking efforts and

positive inputs provided by Dr. Alok Ray, Secretary of the Study Group and for his contnbutlon
and dedxcated services.,

The Study Group wishes to place on record its appreciation for those who made
representations before the §tudy Group and otherwise coritributed to its deliberation.

o (Sd/-)
New Delhi Shri Jayant P, Gokhale
Date: 15.9.2003 Convenor
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CHAPTER 7

GLOSSARY/ABBREVIATIONS

The Chartered Accountants Act, 1949
The-Chartered Accountants Regulations, 1988 |
Code of Ethics, 2001 edition issued by the ICAL

The Institute of Chartered Accountants of India, a body set
up under an Act of Parliament, i.e. the Chartered
Accountants Act, 1949 to regulate the profession of
Chartered Accountants,

Central Council of the Institute of Chartered Accountants of
India

The Committee on Ethical Standards & Unjustified Removal
of Auditors

- A non-standing Committee of the Council of ICAI to
address and recommend the ethical issues relating to the
Accountancy profession and to deal with the unjustified
removal of auditor cases.

Management Consultancy Services.

The definition of the expression the “Management
Consultancy and.Other Services” as appearing in the Code

of Ethics, 2001 edition at page no. 8 to 10 are as follows:

The expression Management Consultancy and other
Services shall not include the function of statutory or
periodical audit, tax (both direct taxes and indirect taxes)
representation or advice concerning tax matters or acting
as liquidator, trustee, executor, administrator, arbitrator or
receiver, but shall include the following:

*({) Financial management planning and financial
policy determination.

*(ii) Capital structure planning and advice regarding
raising finance.

*(ii) Working capital management. ,
*(iv) Preparing project reports and feasibility studies.
(v) Preparing cash budget, .ash flow statements,
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profitability statements, statements of sources and
application.of funds etc.

(vi) Buddeting including capital budgets and revenue
budgets.

(vii) Inventory management, material handling and
storage. .

(viii) Market research and demand studies.

* {onsideration of tax implications while rendering the
services at (i), (i), (i) and (iv) above will be
considered as part of Management Consultancy and
other Services.

(ix) Price-fixation and other management decision
making. I

- (x) Management accounting systems, cost controf and

value analysis.

(xi) Control methods and management information
and reporting.

(xii) Persennel recruitment and selection. :

(xiil) Setting up executive incentive plans, wage
incentive plans etc.

(xiv) Management and operational audits.

(xv) Valuation of shares and business and advice
regarding amalgamation, merger and acquisition.

(xvi) Business Policy, corporate planning, organisation
development, growth and diversification.

(xvii) Organisation structure and behaviour,
development. of human resources including design
and conduct of training programmes, work study,
job-description, job evaluation and evaluation of
work loads. ‘

(xviii) Systems analysis and design, and computer
related services including selection of hardware
and development of software in all areas of
services which can otherwise be rendered by a
chartered accountant in practice-and also to carry
out any other professional services relating to
EDP.

(xix) Acting as advisor or consultant to an issue,
including such matters as:-

(a) drafting of prospectus and memorandum
containing salient features of prospectus.
Drafting and filing of listing agreement and

iy completing  formalittes  with  Stock
g Exchanges, Registrar of Companies and
3 , SEBIL.

! (b) Preparation of publicity budget, advice
~ ' regarding arrangements for selection of (i}
D . . ad-media, (ii) centres for holding
e : : conferences of broke: 3, investors, etc., (i)
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Study Group

Study Team

Indian firm

IFIA

bankers to issue, (iv) collection centres,
{v) brokers to issue, (Vi) underwriters and
the underwntmg arrange-  ment,
distribution of publicity and issue material
including application form, prospectus and
. brochure and deciding on the quantum of
issue material (In doing so, the relevant
provisions of the Code of Ethics must be
kept in mind).

(c) Advice regarding selection of various
agencies connected with issue, namely
Registrars to Issue, printers ahd
advertising agencies.

(d) Advice on the post issue activities, eg,
follow up steps which include’ listing :of
instruments and despatch of certificates

~and refunds, with the varlous agencies
- connected with the work.

Explanation: for removal of doubts, it is hereby
clarified that the ‘activities of broking, underwriting
and portfolio management are not permitted. '

(xx) Investment counselling in respect of securities [as
defined in-the Securities Contracts (Regulation)
Act, 1956 and other financial instruments.] (In
doing so, the relevant provisions of the Code of
Ethics must be kept in mind).

(xxi) Acting as fegistrar to an issue and for transfer of
shares/ other securities. (In doing so, the relevant

provisions of the Code of Ethics must be kept in
mind).

(xxii) Quality audit.
(xxiii) Envirohment Audit.
(xxiv) Energy Audit

{(xxv) Acting as Recovery Consultant in the Banklng
Sector.

.

Study Group constltuted by the Council at its 223™ meeting
held in February, 2002 under the convenorship of Shri
Jayant P. Gokhale, FCA Central Council Member.

Study Team on ‘Issues relating to foreign bodies/firms’
constituted in pursuance to the decision of the Council in its
169" meeting held in July, 1994 under the Chaitmanship of
Shri Y.M. Kale, FCA, the then President of ICAL

Firms registered with the Institute of Chartered
Accountants of India

Indian firm with international affiliation



N ?

FRRB
MAF

Network Firm

Chaptér 3:

GATS

FDI

Commercial Presence

Financial Reporting Review Board
Muitinational Accounting Firms ™

“Network Firm" means an entity under common control,
ownership or management with the firm or having
affiliation with an accounting entity or any entity that a
reasonable and informed third party having knowledge of
all relevant information would reasonably conclude as being
part of the firm nationally or internationally.

[Explanation — An affiliation as referred to above shall
include :-

() having an association with an accounting entity within or
outside India such that it resuits directly or indirectly in a
common professional economic or beneficial interest,

(i) ‘One or more of the entities holding out that it is so
affiliated or networked.

It is, however, clarified that an entity shall not be treated
as an affiliate of another. merely for the reason that they

(a) share professnonal knowledge and data base
(b) refer certain proféssional assignments or authorise the
. other to represent certain matters.

It is further clarified that if different Indian firms are
networked with a common MAF then irrespective of the
presencefabsence of any affiliate’ relationship between
the Indian firms inter-se, they shall be considered as part
of the same network.]

General Agreement on Trade in Services, 1995.

Foreign Direct Investment.

“Comnmercial Presence” means any type of business of

professional establishment, including through :-

(i) the constitution, acquisition or maintenance of a
juridical person; or

(i) the creation or a maintenance of a branch or a
representative office;

within the territory of a member for the purpose of supplying
a service,
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Juridical person

Juridical person of another
Member :

A juridical person

Natural Person of andther
Member

“Juridical person” means any legal entity duly constituted or
otherwise organised under applicable law, whether for profit
or otherwise, and whether privately-owned or
Governmentally-owned, including any . corporation, trust,
partnership, joint venture, sole proprietorship or association.

“Juridical person of another Member” means a juridical person
which is either : _ '
(i) constituted or otherwise organlzed under the law of that
other -Member, and is engaged in - substantive business
operations in the territory of that Member or any other
Member: or _
{il) in the case of the supply of a service through commercial
presence, owned or controlled by:
1. natural persons of that Member; or
2. juridical persons of that other Member identified under
subparagraph (i).

A juridical person is :

(i) “owned” by persons of a Member if more than 50 per cent
of the equity interest in |t is beneficially owned by persons of
that Member;

(i) “controlled” by persons of a Member If such persons have
the power to name a majonty of its directors or otherwise to
legally direct its actions.

(iii) “affiliated” with another person ;when it controls, or is
controlled by, that other person; or when it and the other
person are both controlled by the same person; -

“Natural person of another Member” means a natural person
who resides in the territory of that other Member or any other
Member, and who under the law of that other Member: .

(i) is a national of that other Member; or -
(i) has the right of permanent residence in that other
Member, in the case of a Member which:

(a) does not have nationals; or

(b) accords substantially the same tréatment to its permanent -
residents as it does to its nationals in respect of measures
affecting trade in services, as notified in its acceptance of or
accession to the WTO Agreement provided that no Member is
obligated to accord to such permanent residents treatment
more favourable than would be accorded by that other
Member to such permanent residents. Such notification shall
include the assurance to assume, with respect to those
permanent residents, in accordance with its laws and
regulations, the same responsibilities that other Member bears
w'th respect to its nationals.
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Supply of a Service

Financial Auditing Services

Accounting Review Services

£ Compilation  of  Financial
Statement Services

Other Accounting Services

Book Keepinb Services

Supply of a Service includes the production, distribution,
marketing, sale and delivery of a service. e

Financial Auditing Services' means examination services of the
accounting records and other supposting evidence of an
organization for the purpose of expressing opinion as to an
whether financial statements of the organization present fairly
its position as at a given date and the results of its operation
for the period ended on that date in accordance with generally
accepted accounting. pnnc&ples

Accounting Review Services means reviewing services of
annual and interim financial statements and other information.

The scope of a review is less than that of an audit and

therefore, the level of assurance provided is lower.

Compllatuon of Financial Statement Service means compflation
services of financial statements from information provided by
the client, No assurances regarding the accuracy of the
resuiting statements are provided. Preparation services of
business tax returns, when provided as a bundle with the
preparation of -financial statements for a single fees, are
classified here, however, it excludes business tax preparation
services when provided as-separate services, are classified in

CPC 863.

Other Accounting Services such as attestations, valuations,
preparation services of pro forma, statements, etc.

Book keeping services except tax returns consisting in
classifying and recording business transactions in terms of
money or some: unit of measurement in the books of accounts
excluding book keeping services related to tax returns, are
classified under CPC 863.

"
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' Confidential
By Courier

No.: 29-CA/LAW/NDM-116 ' 19" October, 2004

Dear Shri Khosla Ji,
Sub: Functioning of Multinational Accounting Firms (MAFs) -

The Institute has been from fime-to time taking up the issues concerhing the functioning
of the Multinational Accounting Firms (MAFY resting with the meeting held on 26% June, 2003

predecessor’g letter no. 29-CAfLaw/NDM-116 dated 29™ November, 2003. The summary of the
issues concerning MAF and decisions of the Councit on the report of the Study Group

Tug INSTITUTE OF CHARTERED
ACCOUNTANTS OF INDIA

[Set up under an Act of Parliament]

P.B. NO. 7100, Indraprastha Marg,

- New Delhi -110 002 INDIA

 under the Chairmanship of the then Secretary, Department of Company Affairs (DCA). and my -

constituted by the .Council were communicated by- the above referred letter 'dated 29"

November, 2003. It was also mentioned therein that-the decisions of the Council. are being
considered for implementation wherever required and. this would include proposals for
amendments in the Chartered Accountants Act, 1948 and the Regulations framed thereunder. A
copy of the aforesaid letter is enclosed at Annexure-"A’ for your ready reference. )

The issues that have efnergéd from the exercise as aforésaid, héve already been
brought to the notice of the Government. The Council suggested to bring the same again to the

_ kind notice of the Government. ) .

(LA

1.  Functioning of MAFs

1.1  Certain foreign entities like MAFs, Corporates and other juridical persons such. as
pricewaterhouse Coopers, KPMG, Emst & Young were given permission by the Reserve
Bank of India (RBI) under automatic/FIPB route for doing consultancy business in India.
These entities have established their significant commercial presence in India. The RBIL,
while according the permission, did not ensure that the accounting _profession in India is
aliowed to provide accounting and related services in other countries on reciprocal basis.
This has far-reaching implications in current ability of the Indian Chartered Accountants
to provide services in thesé countries. The Institute of Chartered Accountants of India
{ICAI) has been pursuing ‘with the Accounting Bodies in different countries for
recognition of its qualification and relaxation for its members for entry level
requirements like appearance in certain papers such as accounting, auditing as well as
training requirements giving due credit to the ICAT's educational and training curriculum.
In addition, the Indian Chartered Accountants face various non-professional barriers like
visa, citizenship and residential requirements, procedural impediments to provide
services in such countries. While the Institute has been pursuing vigorously for
recognition of its qualifications - for ensuring level playing field for Indian Chartered
Accountants, the countries concerned are not showing a sense of seriousness and
urgency, these matters deserved. Since MAFs are already commercially present and
operating in India, the negotiating capacity of India for the accounting services

Tel. : 23370317, 23370195, 23370731, 23370166 13 E-mail : president@icai.org Q3 Fax: 91-11-23370365
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favouring the- Indian accountants ‘has been significantly reduced. In fact, this has also
adversely affected bargaining capacity for the Government of India for Indian

accounting profession under the ongoing negotiations under the WTO/General :
. Agreement of Trade in Services (GATS). : -

12 It has been noticed that the MAFs, entered through the RBL Automatic/FIPB route for
_ rendering consultancy services (as defined in CPC 865), are transgressing the permission
so granted and are rendering taxation services (CPC 863), auditing, accounting and
book keeping services (CPC 862) and legal services (CPC 861). Instances prought to the

_notice of the Study Group constituted by the Council of the Institute and website pages
of such MAFs are placed at Annexure- B’ :

1.3 It may be added that as per the policy of the Government of India, Foreign Direct
Investment (FDI) is not permitted in the field of accounting, auditing and book keeping
services, taxation services and legal services and no commitment 50 far has been made

by India for opening of such services under the WTO/GATS. These entities areé not only
providing services through their own establishment (signifying their commerdial
- presence i.e. Mode-3) in India but also through service providers in India particularly for
those services like auditing which cannot be rendered by them under the relevant laws
of the country. The annexure-B’ suggests that Indian firms and MAFs are defacto the
 same enfities and their operalions are designed to circumyvent the provisions of the
. Chartered-Accountants Act, 1949 and Regulations'framed thereunder. This is in addition : ;
to the. violation of the terms & conditions of the permission given by the RBI under B
Automatic/FIPB route. - '

1.4  The Institute has taken up the matter with the RrBI from time to tme. In a letter dated
18.10.2000 addressed t0 Dr. Bimal Jalan, the then Governor, Reserve Bank of India,
Institute took up the issue of functioning of such certain foreign companies like KPMG,

Price Waterhouse COOpers etc, in India and requested him to reconsider the
Government of India’s policy for the entry of foreign Chartered Accountants in India in
. .such a way so that the Indian professionals are permitted to render similar professional
_services abroad without any barriers. In this regard, we may also draw your attention
to a letter no. Ref.DBS.ARS.NO. 368/08.91.008/2002-2003.‘ dated Z,Q‘EHNQXQQ)QEEEQOZ MU
from Shri R.M. Thakkar; General Manager, Reserve Bank of India in respect of the BUNRE
complaint filed by one of the members of the Institute with rpl alleging that certain :
Indian audit firms affiliated to large international audit firms are rotating the audit of
private/foreign banks among themseives (members of the same group) and that such
firms share the same office premises as well as resources of the organization in the
country and the assistants who are actually conducting the audit are inter-changeably
used within the member firms, thereby defeating the very purpose of independence of
auditor. In our reply dated 7% March, 2003, Shri Thakkar was requested 1o make
certain details/documents available, if those were in possession and/or in the knowledge
of the RBL. In response, We have received a letter nO. Ref.DBS.ARS.NO.
744/08:91:008(1CAI)/2003-2004 dated 23 March, 2004 from Shri P.K. Janardanah,
Deputy General Manager, Reserve Rank of India. wherein it has been, inter alia,
mentioned that “RBI has not permitted any foreign audit firm to set up office of 0 carry

7
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out any activity in India under the current exchange control regulations. Further, M/s
KPMG & M/s Price Waterhouse & Coopers are basically Indian partnership firms. The
former had obtained permission from the Sécretariat for Industrial Assistance, Ministry:
of Finance, Government of India to undertake taxation, audit related services etc.” It
" may be mentioned that M/s KPMG and .M/s Price Waterhouse & Coopers are not
partnership firms of Chartered Accountants registered with the Institute but are
ostensibly active in rendering audit related services. )
Copies of the letters dated 18" October, 2000, 29" November, 2002, 7" March, 2003,

23" March, 2004 and reminder dated 40 February, 2004 along with its annexures are
i enclosed herewith at Annexure - “C'.

" 1.5  In'view of the foregoing, the Council of the Institute decided to request the Department-
of Company Affairs (DCA) to take necessary action including reference to thé RBI-and
Ministry of External Affairs (MEA) (i) for reviewing the existing situation for ensuring
reciprocal advantage in favour of the Indian accounting profession; (i) to take
appropriate action against MAFs including cancellation/revoking/withdrawal of the
permission - already granted to such foreign entities; = (iii) to prohibit the
MAFs/consultancy firms which have set up commercial presence either as a corporate
entity or otherwise to defy the restrictions in terms of the Government policy both in,
. letter & spirit; (iv) to ensure that the names of the companies which are same or similar
to the names of MAFs should not be allowed to continue to operate in India; and (v} to

ensure that the non-compliance of the terms & conditions of the permission granted to '
such MAFs is dealt with effectively. )

2, Discrimination against Indian firm by .some organizations

- 2.1 We have also observed certain practices adopted by some_,organizationé including
Financial Institutions and Governmental Authorities to the detriment of Indian
accounting firms, The Financial Institutions like IDBI stipulates following conditions as a
part of their loan agreement which are not only against the spirit of the law for
appointment of auditors but also against the provisions of the €ompanies Act, 1956 and

structured in a manner favouring appointment of MAFs or their Indian surrogate firms to
the exclusion of Indian accounting firms :- '

"Auditor(s) shall mean such firm of chartered accountants of fecognized
international standing acceptable to the Facility Agent, as the Borrower may,

with the consent of the Facility Agent, from time to time appoint as auditors of
the Borrower.”

X : : X
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“agree to appoint reputed firm of Chartered Accountants like Price Waterhouse,

S.R. Batlibol & Company, A.F. Ferguson etc., as concurrent auditors with direct
reporting ‘system during the period of the foan;” '

_ The ICAI taken up the fmatter with the Financial Institutions. Their response has,

_however, not been very encouraging. Copies of the letters written by the Institute & :

the replies received from some of them are enclosed at Annexure-'D" ) :

22 Some of the State Govermnments and the Governmental Authorities have stipulated the
eligibility requirements for appointment of consultants which would in real sense, exclude
the participation of the Indian firms. We are enclosing copies of the’ following
advertisements as some of the instances to emphasize the issue: -

() By Government. of Maharashtra for appointment of ‘Consultants . for
implementation of VAT at Annexure- E'. : '

(i) By Government of Delhi for appointment of -Con_sult'ants for
implementation of VAT at Annexure- F’. o

(iii) By certain domestic non-Life Insurance Corporation for appointment of
Consultants for Management Audit at Annexure- G".

(iv)  National Highway Authority of India (NHAL) for appointment of Internai
Auditors at Annexure- "H'. ' '

You would kindly appreciate that the conditionalities like thé following in the case
of NHAI do not stands the test of reasonableness: - ' :

(). 15 years of experience either as Statutory Auditors and/or Internal
Auditors; and :

(i) ~ 15 full time partnefs; and

(iii) 50 Qualified Chartered Accountants in fiill time émployment; and

(iv) Offices in New Delhi, Kolkata or Bhubaneswar, Hyderabad or
Chennai or Bangalore; Mumbai or Pune or Ahmedabad; and

(v) Average annual turnover of Rs. 10 crores during the last three
years.

23 It is obvious that such requirements are, per-se, discriminatory against the Indian
Accounting firms. The Indian firms are capable of undertaking assignments, by
themselves and wherever required, by hiring foreign expertise for specific purpose not -
available within the country. The foreign firms, in any case, are also completing the
assignments by hiring complimentary services and experfise from the local accountants.
Thus, the arguments that in certain emerging areas, Indian firms may not have the
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expertise, does not stand to the test of logic. Needless to add that the assignments of
the foreign accounting firms results in high cost of consultancy, the significant portion of
which is repatriated in one or the other forms from the country. We would request you
to kindly take up the matter with the Ministry of Finance, Government of India and also
with the Comptroller & Auditor General of India (C&AG) for appropriate initiatives so that
" various authorities in Government of India, in the State Governments, and Public Sector
Undertakings prescribes the eligibility requirements in such a manner that the Indian
Accounting firms are able to participate in the process in [etter as well as spirit.
Networking amongst the Indian accounting firms should also be given due weightage.

2.4 Further, the ICAI has already brought to the notice of the Department vide its letter no.
Sectt./DCA/03 dated 21% QOctober, 2003 an instance, where a Multinational Company -
through its Articles of Association stipulated for appointment of auditors from a set of
accounting firms which were either the MAFs or their Indian surrogate. Such stipulations
are against the provision of the Companies Act and prejudicial to the Independence of
the Auditors. MAFs, as per the Indian laws, in fact, cannot be appointed as auditors. We
would urge upon you to kindly take appropriate action against such Companies acting as

- aforesaid in violation of the Companies Act, 1956 and issue general directions so as fo
check proliferation of wrongful practices. A copy of the said letter dated 21* October,
2003 is enclosed at Annexure'I". ' . '

In the last, I would mention that the accounting profession in India in general and the
Institutein particular, are not averse to opening up of the accountancy services. What it is
looking for is the tevel playing field for the Indian accountants and a suitable reciprocal initiative
for allowing entry of the accountants and accounting services from India, in other countries.
The Coundil of the Institute is contemplating new initiatives for strengthening the accounting
profession in India. We shall apprise you of the same from time fo time for guidance and

' support.
Sinceml}yotirs,
. . " !
« //Cr :

“ (SUNIL GOYAL)

With kind regards,

Encls. : As above.

Shri Jitesh Khosla

Joint Secretary,

Ministry of Company Affairs,

Room No. 507, ‘A’ Wing, Shastri Bhavan,
Rajendra Prasad Road,

NEW DELHI ~ 110001

BT oo . e
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Contents:

1. Letter No. 29-CA/Law/NDM-116 dated 29.11.2003
enclosing the SUinmary of the issues concerning MAF and
decisions of the Council on the report of the Study Group

constituted by the Council. (Pages 1 —5)
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'_‘-'. UJ '
Confid

ential

By Courier

40.29-CA/LAW/NDM-116 November 29, 2003

ear Shri Mehrishi ji,

Kindly refer to your D.O. leiter n0.1/10/2003-IGC dated 12" November, 2003
received on 17% November, 2003) addressed to the undersigned asking ICAJ to identify
he problem areas. arising out of the presence of multinational accounting firms in India
nd related issues and suggesting solutions thereto, in a tabular statement,

The Stuﬁy Group set up by the‘-CbﬁnciI of the Ihs_titutc worked hard in the limited

me and gave its.report for the consideration of the Council. The Report was considered

n the Council at its meeting -held on 12% to 14% October, 2003, The summary of the
Ssues and decisions of the Council in this regard are given in the enclosed statement,

considered further for implementation, wherever
amendment in the Chartered Accountants Act,

With warm regards

Yours sincerely

| * . RBUPATHY
 Shri Rajiv Melirishi, IAS -
Joint Secretary to the Government of India
~ Minisfry of Finance .
" Department of Company Affairs
Room No.507, A’ Wing, Shastri Bhawan
New Delhi ~ 110 001. :

Enc}.: As above,

A



umn'warv of issues and decisions taken by the Council at its meeting held on 12" to

14 October, 2003

fss‘ueslProblems

Decisions of the Council B

Presence of Multinational Accounting

Eirms (MAF) in _India _and Indian

Chartered Accouatants’ (CA) Firms

abroad & related issu&._

Certain Corporates, Firms and other juridical

- business (as per CPC 865)

{ undertaking has been taken. .

persons have been given

permission by RBI
under - FIPB Route for

doing consuiting
in corporate form.
While granting the permission, ng reciprocal
This has
resulted in lowering the negotiating capacity
under WTO/GATS negotiations. Further,
there are- visa, residence and other
unwarranted restrictions: in. foreign countries
on entry of Indian CAs.

’i‘he Council decided to request DCA to
approach RBI/MEA for review of the

situation-- -~ for
permission,

action inclu
withdrawing

obtaining  reciprocal
and to take appropriate
ding canceling /revoking /
the permission granted.

a

Y

Ad

- rendering Management Consultancy Services |

1 Services (CPC 862) and Legal Services (CPC

| Chartered Accountants andfor advocates,

-be permitted As of now. The movement of

permitted subject to
| of certain restrictions
-On-Indian CAs, -

MAFs already - operating

through commercialpresente (Mode 3) or
through movement of

4).need:to Deprohlij{ted P0.:operate in Indja
; g Pera a
Gpvequth

Certain Corporates, Firms and other juridical
persons which entered through FIpg route for

(MCS), as defined
trarsgressed  the
rendering  Taxation
Accounting,

in CPC 865 have
permission and are
services  (CPC' 863)
- Auditing &  Book Keeping

861). Thesg are excusive domain of

The Council decided to request
approach RBI/MEA for review
situation

permission,
action

DCA to
of the
for obtaining reciprocal

and, to take appropriate
‘including canceling /revoking/

withdrawing the permission granted.

ICAT and. Government of India have taken 3
stand that in the field of accounting, auditing
and- book keeping (CPC 863); taxation®
services (CPC 863) and legal services (CPC
861), foreign direct
pPermitted. The: -commerdal. presence of
foreign accounting firms’ (Mode 3) is not to

natural persons “{Mode 4) is also fo be
redprocity and removal
by other country placed

The Council obseived thaE—Broviding
services through service providers: in

JIndia also amou

‘Rresence.
investment ig not i1

Goverament Department to-
non-complia
effectively. “«

nts to commercial
The. Counci| decided to take

- DCA, RBI & other re]evant.

nce “with

v

in India aither

Natural persons (Mode:
N defiance g

g Lipolicy of: the

< e

Tl
e

concerned . -
Soveiriment including 5 -
iﬁon‘aﬁul.t‘iiié’:f:ﬁrﬁi57M{{ssiwhsch*ﬁ%ﬁ'a"’-”’f:’-s”éf
P commercial . présanceBait ot .-
| orporateq entity-{ior i otherwiss

Council dacided to sune

R gest to the
Department: " of ;  the

:Sthat

-as’ a
erwise; i are

. | Profubited ¥ 6 *defy " the Vrastrictions 1o
terms of the '
letter ang spi

Government

policy, both in
rit.

-

+
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' such attested financial statements,

Vit e A URTRL) NP )
e n

In. a number of instances, Financial
Statements have been attested by persons or
bodies who are not CA firms registered with
the. ICAI. Thése Financial Statements are not
only circulated, but are also use_d'.fqr several
purposes in India. A large number of
investors, analysts and media also rely on’

The Council observed that the . blic
interest may severely get affected if
unqualified persons - (non-Cas) or
bodies, which are not registered with
the ICAI, are permitted to attest
Financial Statements. The Counci! has
decided .to issue a notification that all
such attestation of financial statements
are not permitted in India and only CAs
registered with the ICAI, are authorized
to :attest Financial Statements which
are used for any purposes in India. The
Council also decided ta issue necessary
clarification through various regulators
including DcCA, RBI, SEBY, IRDA and
others to avoid any misgivings in this
regard. - : :

TSome of the entities rendering MCS are

ey e, A3

incorporated and/or registered in the name,
which is same or similar to MAF. This is
resulting into co-branding of the accounting

firm and erroneous perception of identity,

The Council decided that the Indian CAs
be freely permitted to associate
themselves with corporate . entities
rendering MCS in any manner subject to
ensuring that the name of such entity
rendering MCS is not same or similar to
any MAF and cap on fees, restrictions on-
undertaking accounting, Internal audit
and -other prohibited services to|
statutory auditors are not undertaken
by such Mcs firms held, owned,
managed directly or indirectly by ca
who is also a partner or a proprietor of

‘[ @re  prescribing, conditionalities to appoint

FINANCIAL - INSTITUTIONS[‘BANKS{
GOVERNMENT AGENCIES )

Financial, Institutions/Governmental agencies

select firms/entities .ag Statutory, intemal or
concurrent  auditor, Further, government
agencles, incduding financial institutions and
banks, corporates ‘and  ministries are
Prescribing criteria in respect of turnover,
manpower. of the firm/entity to oust the
middle and . smali Ca firms from the
competition.. In most of the cases, criterig
adopted are snet commensurate  wih - the

requirements..of. the assignments, . It restilts

*'Utf?.;ﬁliwiigﬁgrgi?f@é,%t;;_gfﬁlndiaj@;éﬂr_rlhs;;:al]"

together -from’s being’; considered” for. stich’

an Indian CA firm.

Thq Council decided to request DCA to
apbroach RBI.. .Ministry ~of

Finance, |
CEAG to.take. 1S. 50 that'

reasonable criteria commensarate: with
nature of job be formulated and

unreasonable conditionalities/
restrictions be rerioved . for
appointment of. - auditors and/or.

censultants by Financial Institutions
/Banks/Gevernment Agencies, .- Such

-

entities” should be asied -to -formulate

‘the:conditions in'such:ainanner that.a
H&E ALK I At D et b dohd

Jargersection of. CadfratdmitySauld.be |

-— -

1 ble.fo participate in tha process. While
(| Saniing an assignmsit; sich: entities
.| should ‘also"take into Consideration the

f firm_ within India. The

-2 - q‘g
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Council. further decided to tequest the
Government to look into the matter
where the engagement of statutory
auditors is restricted to specified
auditors, by providing the same into the
.articles of association or through the

~

STRENGTHENING OF INDIAN CA FIRNS

The brand name and brand image of the
Indian accounting firms is to be further
enhanced.

shareholders agreement.

The Council accepted the need for
further enhancing the brand name and
brand image of the Indian CA firms.

The competitive strength of the Indian CA
firms needs to be further strengthened by
adopting various protective measures to meet
the changing requirements of commercial

| and economic environment.:- -*

The Council, in principle, accepted .to
encourage networking amongst firms of
CAs in India and remitted the matter to
its Executive Committee for
recommending the necessary
modalities. o

<3

TC.4

For strengthening Indian CA firms and to
enable them to provide global services, it
may be riecessary to recognise networking of
Indian firms with MAF, However, it may be
necessary to ensure that such: networking
does not result into an affiliation in a manner
SO as to constitute commercial presence of
MAF in India or otherwise defeats the various
regulatory objectives of the profession.

Networking of the Indian- CA firms, as

The Coungcil, in principle, accepted to
encourage networking of Indian CaA
firms with MAF provided that such
networking does not result into an
affiliation in a manner so as to
constitute commercial presence of MAF
in India or otherwise defeats the |
various regulatory of the’ profession.
The Council remitted the matter to its

Executive Committee for recommending |
the necessary modalities,

o

registered with the ICAI, should be
appropriately regulated so as to ensure that
the same is not misused to defeat in letter or

Spirit  various regulations o . statutory
requirements, '

The Coundil has, by and large, accepted
the restrictions/regulatipns suggested

by the Study Group to appropriately
regulate the networking,

Al

The Indian CAs are required to establish
professional entities outside India, which may
_require:_-getting into_partnerships or stmilar
arrangements’  with focally
professionals, who may not be members of
the Institute, -

requirement may be limited only to
Sponsorship by a local resident to become
part and parcel of the local
to be created in the host country, . -

qualified

In certain cases, thig |

The'  Council_ accepted the
recomntendation of the Study Group
regarding" - perinitting partnership or
similar other arrangements with locally
qualified professionals ‘outside India

eccountipg enfity {- - -

e Councl has already.

4 ' ' fecommended to the | Thax —-
o GOVemn.]ent*f Creat[on’ 195\ Jhi >

rd-Separate.mults RO L U
“CAS S * : LIV f.OrrCreatxon of |
e :3 ar cratessunt Mu :Q{qu!.lpal‘}’_-_ firm
S ’ﬁp e s ._n.q.oqf‘e'ieltgmvandzomerﬂ:pmfessionals
M e 1185 othe .@!‘.d Temitted the matter to'its Executive
flicstzand all eceSary. : recormie

Cofjtiiittee " ~for recommernding the
modalities, = "' .
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Merger/ De—merger/reconstittjt‘ron of.

partnership firms.: |

-

The Coun’cil -accepted the
recommendation -of the Study Group
regarding merger, demerger, re-

" INTERNALAUDIT BY NON-CAs

A number of instances have been observed
where internal audit of companies is carried
out by non-CAs either in corporate or other
form. The auditors of the companies also
rely on the internal audit and specifically
report “on its efficacy. The corporate
governance mechanism including  Audit
Committees and investors’ interests are
directly connected with efficacy and reliabitity
of internal audit function. In cace the
internal audits are carried out by corporate
entities or non-CA, there is no regulatory
mechanism  and technical- “framework to

" [ &nsure ‘a  minimium  desired standard of

professional performance, thereby Creating a
serious threat to the interest of investors,

organisation of the Indian CA firms, -

The Council accepted the
recommendation of the Study Group
that internal audit should 'be an
exclusive area of practice of CAs. The
-Council decided to refer the matter to
Auditing & Assurance Standards Board
(AASB) to issue maximum technical
literature on internal audit. The Councit
further decided to make a request to
DCA and other regulators including
SEBI, RBI & IRDA that in case internal
audit function is outsourced by any A
entity under their supervision and

control, the same can be undertaken by’

CAs/firms of CAs. :

lenders and public at large,
CHARGING FEE ON PERCENTAGE
BASIS:
L In the area of MCS, despite various | The Council decided to request DCA to |
relaxations that have been granted by the ‘expedite passing of the amendment in
! Council, there remains a difficulty in members | the Chartered Accountants Act, 1949
! quoting  fees  contingerit upon  the | already proposed by the Institute,
findings/results of the professional work orin .
certain:cases on a percentage basis,
| F. PRACTICE BY

INDIAN _ CAs

IN

"CORPORATE FORM :

L audit beyond 5

Issue of permitting Indian CAs to practise ag
corporate entity : .
For Management Consuftancy

For traditicl)na! practice also.

Wherein "a bl ca® firgy 5 along " with 3
small/medium LCAfirms to Qrry out joint
paiticular size, - -

D-‘C-] O YGRO - - '. - b-yi .

| allowed,
| iNeotporate. entities-for thic. The Council

i the Chartered -

Partne_rship Act.

JThe  Councj

The Councit decided that corporate form.
practice in theé field of MCS to be freely
may promote and

also,in principle, decided to permit the
traditionatpractice - in ‘corporate form
subject to necessary amendments in |
Accountants Act, 1949,
rther decided to request |
ent to expedite the |

 Limited Liability

The Council fy
the Governm
enactment

A A X RS

_ \ ¢ l,WhHe waDpreciating the
Jecommendation; was of the view that
the feasibility to be explored taking into
consideration the other relevant issues

such as rotation of auditors, etc.

-4- a7,
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: to the MAFs under CPC 865 brought to the notice of the Study
: Group constituted by the Councul

List of offices of M/S PricewaterhouseCOopers Ltd. and their
surrogate firms at Bangalofe,’_Chennai & Hyderabad. Thfs ‘
shows that M/'s‘.'PrioewaterhouseCoopers, which - canriot
provide services other than Management Consultancy '
Ser\nces, prowdes services through |ts surrogate firms. .
(Pages 6 — 8) _ ' |
(u) M/s Ernst & Young is announcing that “The audlt which are®
é statutorily required are conducted by a member firm for
which mforma‘tlon will be furmshed on request in
accordance with Indian regulatory requ:rements Service
-~ also includes “Other assurance and accounting services”
(Page 9) -
(iii) KPMG India is an'n'ouncing that “The firm operates from its
offices in Mumbai, Delhij, Chennai, Bangalore, Hyderabad
and Kolkata, and offers its clients a full range of services-
including assurance, tax and regulatory,, consultmg and
financial advisory services.” (Pages 10 — 11)

ag -
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? ()In the website page of KPMG ‘India Office Locations’

WP C~%&S8

includes the Mumbaij office location of KPMG in India as

"KPMG

KPMG house

Kamala Mills Compound
448, Senapati Bapat Marg
Lower Parel

Mumbai - 400 0137 (Pages 12 - 14) |
't may be mentioned that the address of an Indian
firm *M/s Bharat S. Raut & Co.’ as registered with the ICAI

~is the same as of M/s KPMG.

In the website page, M/s Ernst & Young is announcing that

their services includes Inter alia:

= Assurance

* Tax (Page 15)

In the Websﬁ:e_ page, Deloitte is annduhcing in its Country

- contact information that the Indian firm is:

- “"Deloitte Haskins & Sells
= 6™ Floor '

. Mafatlal House -

~ Backbay Reclamation

Mumbai ~ 400 020

It may be mentioned that the aforesaid firm ‘Deloitte

- Haskin & Selis is an Indian firm 'thrbugh which Deloitte is

providing services in India, (Pages 16-20) *

~ .Deloitte is also announcing that “The Membey firms
offer clients a broad range of audit, tax, consulting and
financial advisory services.” (Page 21) |

a9
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PnicewaterhouseCOOPCrs - | / _

o o A=

Below is a list of offices for fiiv of M/s P‘x-i'(:ewaterhlouseCoopers_Ltd.

Offices  are listed alphabetically by ciy.
Al 'ID-IEU"';I'GI MLy IOIPIQIRISI'I'IUIWWIXIIYV‘[
Bangalore

Pn'ce'wa.t_erhouseCQopers Ltd

Mittal Tower, 10h Floor, ¢ Wing
. 47/6 MG Road
‘ Bangalore .- 560 - 001

“Telephone: [91] (80) 559 1941, 550
2429, 558 7559, 558 7239, 559 5335/6,

559 . 7504/5/6
Telecopier: (91] (80) 559 3792, 558
8751 - ' |
Bangalore

Lovelock & Lewes; Price
Waterhouse

Miteal Tower, 14¢h Floor, B Wing
17/6 MG - ' Road
Bangalore 560 0

Iclephone: (91) (80) 554 6362, 558 .
6365, 532 5265 555 0390, .
Telecopier: [91] (80) 558 6354

_._._____.__,___._.—____.__,___.____.‘___.“.;_..
Chennaj ) (Madras)
Pr’icew’arerhouseCOOpers Ltd

610 Anna Salaj
Chennar 600 006
Mail : Address

00
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Telephone: [91] (44) 829 1597, 829

2046, 829 5986
Telecopier: [91] (44) 829 5787
Chennaj (Madras)

Pn’cewaterhouseCodpers Ltd

Aums Corporare Centre, 8th Floor
98-A, Dy Radhakrshnan Salai
Mylapore '

Chenna . 600 004

Telephone: [91] (44) 859 1858/9, 859
1253 -

Chenna; - (Madras)
Lovelock & Lewes; Prce
Waterhouse

Auras Corporate Centre, 8th Floor
98-A, Dr Radhakdshnan Salai

PO Box . 743 -
. Chennai 600 - 006
India ' '
Telephone: [91] .(44) 829 1597, 829
- 2046, 829 5986
Telecopier: [91] (44) 829 5787
Chennai - | (Madras)
Lovelock & Lewey; Price
Waterhouse : ,

610 Anna Salai
Chennaj . 600 006
. Mail B Address i
PO 7 Box 743 .
- Chennaj | 600 006

India : : :

L



Mylapore

Chennai = 600 004

 Telephone: [91] (44) 859 1858/9, 859

1253 o
Telecopier: [91] (44) 859 1254

Hydcrabad
PricewaterhouscCoopers Lid

6-3-550, . 8 - Floor

1B - Bhavan, Somajiguda
Hyderabad . 500 087

Telephone: [91] (40) 330 1364/5, 651
1011/2/3 '

Telecopier [91} (40) 332 6117

.Hyderabad' -

Lovelock = & Lewes; Price
Waterhouse

6-3-550, Sl Floor
I.B Bhavan, Somajiguda
Hyderabad 500 087
Telephone: A , [91]

Telacopier: [91}

Tt e m m oam
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+" The audits w}uch are statutom]y reqmred are conducted by a member firm
7 for which informaton will be. Fu.mxshed on request in accordanée with
- Indian rcgnﬂatory requirements.

Other assurance’ and accountmg services are dlrected towards bupportmg,
stakeholders such as lenders and investors. In addition, these services assist
*_management looking at global ﬁmncml markets mciudmg overscas listngs.

1 5. Our services inchide:

-~ Limited Scope Reviews
.¢ Concurrent audit

. Conversion of financial statements  for intefnatonal reporting in complnncc
. with US GAAP/UK GAAP/INTERNATIONAL GAAP
Forensic audit

Visit our Intermational Site for an overview of Ernst & Young Assurance
Advisory Busmc.ss Services. '

4 " Please Contact us for more details.

(()p‘yn;__,]’lt © 2001 lirnst & Younq All aghes reserved.

This information is not intended for use withour professional advice. See.
our Lsability disclumer. Bemst & Young Indim 1s 2 member of I.mst &
Young lmernanoml

ﬁi%nrexure 2 " | S T |4pL-862
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Annexure 3

KPMG

KPMG is a global network of professional advisory firms, whose aim is to turn
knowledge tnto value for the benefit of our clients, our people and our
communites. _ A '

KPMG India was established in September 1993, and has rapidly built a

significant competitive presence in the country. The firm operates from its
offices in Mumbai, Delhi, Chennai, Bangalore, Hyderabad and Kolkata, and
offers its clicnts a'full_range of services, including assurance, tax & regulatory,
consulung, and -financial advisory services. The firm is focused on gaining
differentiation by ‘providing industry-tailored and technology-enabled services
to its clients “specifically in the financial, pharmaceuticals, infrastructure,
msurance and telecom secrors. - -

In India, KPMG has a client base of over 2000 compimies,‘ whose ambiton,
inherent quality and business potential position them to become world-class
players. The fum's global approach to service delivery and world-class skills
help provide valie-added secvices to clients.

The firm serves leading information technology companies and has 2 dominant
posiion in the growing market for US listings by Indian corporates. KPMG
has a strong presence in the Bnancial services sector in India while serving a
number of market leaders in other industry segments. '

Qur differentiacion is derived from capid performance-based, industry-tailored
and technology-enabled business advisory svlutions delivered oy some of the

most faleated professionals in the country. KPMG professionals are grouped

by industry focus and our clients are able o deal with industry professionals

. who speak their language. Our internal informapion techaology and knowledge

management systems support the. application of the firm's total body of

knowlcdge towards business solutions,

With over 100,000 pcople canbomtmg woridwidg from 750 ‘ofﬁccs in 152

countnies, KPMG is committed to delivering quality services to its clients all
over the world.”.
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Bearing’ Poiﬁr, Inc, formerly KPMG Consulting, InAc., 15 an independen:
consulting' firm and' is not affiliated with KPMG International or any KPMG
member firm. '

© 2002 KPMG, the Indian member firm of KPMG International, a Swiss'non-

- operatng associaton. All N
KPMG Online Pavacy Statement and Disclaimer

KPMG Intemational Site
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About KPMG in India S KPMG lnternation

KPMG is the global network of professional services ' . ' .
firms whose aim is 1o lurn understanding of information,

oo industries, and business trends inlo value.
o SN |

CLILRT GaARE KPMG India was eslablished in September 1993, and
has rapidly built a significant compelitive presence in the
PHEEE BELEASE " , Country. The fitm operates from its offices in Mumbai,
TR B RS Delhi, Chennai, Bangalore, Hyderabad and Kolkata, and
offers its clients a full range of services, including
financial and business advisory, tax and regulatory, and
assurance based advisory services.

BNy UnwMUpily
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In.india, KPMG has a client base of over 2000

companies. The firm's globat approach to service

delivery help provide value-added services {o clients.

The firm serves leading information iechnology
_companies and has a strong presence in the financial

. services sector in india while serving a number of market

- leaders in other industry segments.

Our differentiation is. derived from rapid performance-
based, industry-tailored and technology-enabled
business advisory services delivered by some of the
most talented professionals in the country. KPMG
professionals are grouped by industry focus and our
clients are able to deal with industry professionals who
speak their language. Our internal information
technelogy and knowledge management systems enable
_ : L the delivery of informed and

timely business advice to clients.

® 2004 KPMG, the Indian membear firm of KPMG Internatiodsl, a
Swiss cooperative. Al rights reserved
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!ndia Office Locations

OVERVIEW éangalo.re(GMnsuz)
LEADERSHIF Teay  KPMG -

KPMG House
MisTory 20/2 Vittal Mallya Road
CLIERT ¢ ARE. Bangalore-560001

B an oru, EOMMUNITY

Phone:  +91(80) 227 6000 / 227 6000
Fax: +91 (80) 227 3000

Chennai (GMT + 5 1/2) . -
KPMG :
WescaréTowers. 1st Floor

16, Cenotaph Road, Teynampet
Chennai - 600 013

Phone:  +91 (44) 2433 2533 1 3962 3916
Fax:  +91(44) 2434 53se

Hyderabad (GMT + 5 1/2)
KPMG

Merchant Towers, 2nd Floar -
Road No 4, Banjara Hillg

Opp. Syndicate Bank
Hyderabad - 500 034

Phone:  +91 (40) 2651 1370 / 2335 0060
Fax: 491 (40) 2335 0070

Kolkata (GMT + 51/2)
KPMG ~
Park Plaza, Block -F, 6*h Floor : '

. S ) 71, Park Street
Koilkata - 700 016

Phone:  +91(33) 2217 2858 1 2852 W
. SR Fax: . 491 (33) 2217 2868 :

Mumbaij (GMT +5 1/2)
KPMG

KPMG House

Kamala Mills Compound
448, Senapali Bapat Marg

Lower Parel
‘Mumbai - 400 013

[ ' ~ Phone:  +91 (22) 2497 3030/ 2491 3131
% Fax: +91(22) 2491 3132

Delhi (GMT + 5 1/2)
KPMmG

Block no 48
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Let us help You Achieve Your
Goals

Our'professional teams join forces with clients to
provide creative and innovative solutions for the
present and enhance client's ability to manage
future change and growth. B

Our Serviee offering includes the following (please click on oné
of the areas to find out more):

1 e
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Corporate Finarnce .
R G Risk & Business Solutions
DU e IS0 UER. © Tax '
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ANNEXURE —'C/
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Contents:

The Instltute has from time to time brought to the notice of

: the RBI the lnstances of vuolatlng the terms & conditions of the

, permlasmn by the MAFs.

1. Letter No. 29-CA/Law/NDM-127 dated 18 October, 2000.
(Pages 22 - 23)

!

2.  Letter No. DBS.ARF No. 368/08 91 008/2002 2003 dt. 29th
November, 2002, (Pageb 24 25)

3. Letter No. 26- CA(Mlsc) 203 dated 7" March, 2003. (Pages
. 26— 27)

4. ' Letter No. DBS.ARS. No. 744/08 91, 008/(ICAI)/2003 04 dt.
- 23.3.2004. (Pages 28 - 34) '

*

5. Letter No. 26-CA/(Misc. )/2003 dated 4% February, 2004.
(Pages 35 - 37)
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THE INSTITUTE OF Cux

ACCOUNTANTS Ok

P.B. NO. 7100, Indraprastha
New Delhi -1 1.

.. s

29-CA/Law/NDM-127 TR 18" October, 2000

Governor
Reserve Bank of India
Central Office

- New RBI Building - L ' -

Shaheed Bhagat Singh Road

" Mumbai - 400 001, |

-Dear Sir

Sub: (1) Checkihq proliferation of‘Foreiqh Accodntancv Firms under
Sovernment of India/RB! approval and functioning thereof.

(2) Misnomer -audit r'éiaor-ts being given in the. name of *independent Auditors
" Report”, *International Accountants Report” ete. -bv_such ﬁrmg' .

As you are aware, the Institute of Chartered Accountants of India (hereinafter referred to -
as the "Institute”) was set up by &n Act of Parliament i.e. The Chartered Accountants Act, 1949
(No.38 of 1949 and hereinafter called as. "the Act’). It is a'body corporate and It has members
who are known as Chartered Accountants. The purpose, for which the Institute was constituted

transparency, accountabiliity, financial discipline and in accordance
by the Parliament and the translation of business in financial terms-has been properly done and. -
reporied, The members of our-august Institute are performing this function of audit to the best

Y.

- .- Our members are governed by a strict Code of Conduct and Professional Ethics. The
Inslitute has always ensured that while on the ong hang

the Council of the Institute ‘has constituted Disciplin

President, Vice__fPresident, wo elected members and a Government nominee from the
Department of Company Affairs. S : .
A Chartered Accountant can praclise either in his individual Name or as: a firm of

Chartered Assountants July registered with the Institute, A co'mpany cannot function as -
Chartered Accountants unde

. _‘r'Section 25 of the Chartered ACCOL:nant Al 1945, % ANy narson
ot being a member of the- Institut ' rit

: Lnartered Accountant within the meaning of the
Chartered Accountants Act, 1949, ‘

\\/, . ...p/2 .

JE-mail - president @icai.org O Fux : 011.3721334

Tel : 3355317, 3310195, 3311731, 3725166
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THE INSTITUTE 01 C) LARTER 117y
ACCOUNTANTS OF INDIA

1 P.B. NoO. 7100, Indraprasihy Murg,
New Dethi =110 002

SIDENT

We have come across certain foreign companies, like KPMG, Price
Cdopers, etc. which have entered india presumably  after oblainin
Government of [ndia/RBl. These companies are rendering not only the .Mmanagemen
consultancy services but also audit related ‘services either in their OWn name or in the name of .
their surrogate/associate Indian firms, This js in violation of fhe provisions of Chartered
‘Accountants Act, 1949 and other legislations like Companies Act which prohibit them to

underake such activities. The personnel of these foreign firms and their surrogate Indian firms
function interchangeably depending upon their convenience. -

Recently, the Institute has come acrosg various' annual reports of companies like
Reliance industries Ltd., Infosys Technologies, HCL Technologies Ltd., ICICI Bank. In fhese
annual reporis, the companies are publishing not only statutory audit reports issued by the firms.
of Indiah Chartered Accountants.guly registered with the Institute in accordance- with the
provisions of. the Companies-Act, but they are also including therein certificates/reports in the
name of either indepéndent auditors or international accountants given by such foreign firms in
their firm name or by their Indian associates with whom they cannot otherwise share the.
arrangements on professional and ethical grounds. In a common Parlance, leaving aside the
legality of the matter; it is generally understood that an-audit report is given by a Chartered
Accountant. or g firm of Chartered Accountants registered with the Institute of Chartered

Atcountants of India. Furnishing audi reports by anyone else under a different title such as

the Indian

) _ : The foreign
firms remain outside the jurisdfction,oj the Chartered Accountants Act, 1949 governing their
professional and ethical conduct,

. The WTQ addressed to the issue of trade in services. The stand taker by the !nstifute of
Chartered Accountants of India .is that entry of foreign firms may be permitted, oniy if our

members are also permitted to Practise abroad sv that they can have fevel playing field with
foreign firms. : " ‘ .

s LA e s T !
~ Considering the ab_ove, we would request yoy to reconsider the Government of India's
policy f_or the entry of foreign Chartereq Accountants in India in such a way so that the Indian

professionals are permitted to render similar professional'services abroad, without any barriers, .

Yours faithfully
R

e BSITHARA - .-

v o:
-

ey )
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"3\ B Fax: 022 2180157, 2160032
¥ /Telephone 2189131 to 2189139
Ml ¢ gqmicdbsco@rbi.orq.in

éﬁa@ﬁ‘elcx 011 86135 RBI IN
AR/ Telegram : Tdaer
PARYAVEKSHAN

N
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p'xrtmcnt of Bankmg Sll[)C!'\'lS!OII,
entral Office, Centre I, Cuffe Parnde
olaba, Mumbai, 400005

mem% R TAT ml\ﬁ
e W g, !Ref DBS.ARS.No. 2.3  /08.91.008/2002-2003
November 29, 2002 ' '

The President,

The Institute of Chartered Aécountants of tndla
Post Box N6.7100, Indrdprastha Marg,

New Delhi-110 002

Dear Sir, ' , - ' ' /

Rotation of auditérs of Private Sector/Foreign Banks

. We have received a complaintrfrém one of your members alleging that certain Indian
audit firms éffiliated to largé internationdl audit firms are rotating the audit of
"}pnvatelfore|gn banks among themselves (members of the same group). 1t is further
- alleged that such firms share the same office premises as well as resources of the
‘ crganlsatlon in the country and the assistants who are actually conducting the audit

are n.ter-u.!d..gedmy used within the member firms, thereby defeating the very
purpose of mdependence of audit. The complamant has given names of certaln
Indian audit firms affi Ilated to |nternat10nal fi rms as examples the details of whlch are
given in the Annexure ,

2. You are requested to forward to us the ‘Sl detalis of all such Indian Audit flrms
who enjoy affiliations with internationa} audit firms together with your comments on'
the above allegations made by the complainant.

3. This may please be treated as most urgent,
Yours faithfully,

General hiznager
Enc: As above

P

\9




Annexure ld‘@ C,-g()c;’

Particulars of Indian Audit firms along with their affiliations to the International firms- - -

Y]

23

Sr | Name of the Indian Audit firm Affifation to International AL Fim

1 | M/s S.R. Batiiboi & Co, ’ — ' M{s Emst & Young
M/s S,.R.Bat!iloi & Assoc’:iates: ' ‘ s Ernst & Young
M/s Arthur Anderson (after the recent me_rgei") M/s Ernst & Young
M/s Rajesh Rajeev & Associates ' M/s KPMG
WS Bharal S Raut& Co /s KPMIG

‘| M/s C.C.Choksi & Co
M/s S.B.Billimoria & Co
M/sP.C.Hansotia & Co
M/s Fraser & Ross

M/s Deloitte Touci‘me Tohmatsu
M/s Deloitte Touche Tohmatsu

M/s Deloitte Touche Tohmatsu
M/s Deloitte Touche Tohmatsu

M/s Pﬁce Waterhouse Coopers

o] oo ~ o ;| A | N

10. | M/s Price Waterhouse & Co
| 1. M/s Lovelock & LeWe_s_,;

.. = M7s Price Waterhouse Coopers
12 | M/s Choksey Bhargava & Associates

M/s Price Waterhouse Coqpers
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The lnstltute of Chartered Accountants of India

P. B. No. 7100, Indraprastha. Marg, New Dethi- 110.002,
Phone: 23370055, 23378406, Telefax: 011-23378402
Emaii: icaidel(@del2.vsnl.net.in-

t

CONFIDENTIAL. : - TMAR 2wy
' SPEED POSTAD. . . v .

[ No.26-CA(Misc.)/2003

{ shriRMThakkar. . | 4
e _General Manager- :
{& Reserve Bank of India

§ (Department of Banking Supervision)
« Central Office, Centre 1

World-Trade Centre, Cuffe Perade Colaba
MUMBAI 400 005

Dear S.lr, o

Sub: Rotation of auditors of Private SectorlFOreiqn Banks :

This  has - reference to  your °  Secret letter
Ref.DBS.ARS.No.368/08.91.008/2002-2003 dated 29" November, 2002 and

the subsequent.communication dated 3™ December, 2002 of the President of
the Institute at the relevant time, on the above subject.

As you know, the matter referred to by you requires not only an in-
depth examination of various issues involved (including the provisions of the
Chartersd Accountants Act, 1949 and other statutes of the land) but also the
sincere and effective co-operation of various authorities like the Reserve Bank
of Indis, Ministry 6f Finance and possibly the Ministry of External Affairs. With
a view to consider the -matter in its right perspective and also for effective
delivery of justice we, in the fi rst instance; seek your kind indulgence and on
that premise,. | would request 'you to kindly make available the following

details/documents, if they are in possession andfor in the knowledge of the
RBl:- '

a -

“

1. Whether the initial entry of the forergn firms into the country was
through the permission granted by the. Reserve Bank of India and if so,
the terms and conditions under which they were permitted including the
purpose for whichi the permission was granted.

Whether there are any other regulatory and other Govt. Authorities
whose permissions ate necessary, besides the Reserve Baik of India

for the purpose of setting up of office in India by any- Internatlonal or
.  Foreign Audit Firms. 4

Ve
’



£

4, Whether any material 'evidehce(s) has/have been cited by the member

P~ 3&\ ‘

Relevant ru‘le’/réquirement for periodical reporting of such firms to RB!
and/ or to any other Govt. agency regarding their compliance with ?rz
objective clause. s

of the Institute, who has brought this matter to your knowledge and/or
those in your knowledge/possession which were made available by any -
other member of the Institute or anybody else in the past.

Although we are, 'from'QUr side, making appropriate steps to elicit the
above; however, we considered it appropriate to seek your help in the matter,
purely for the purpose of expediting action at our end.

Yours faithfully,
,

(T. KARTHIKEYAN) * |2
ADDL. DIRECTOR
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RESERVE BANK OF INDIA

www.rbi.drg.in

dqfad. /Ref DBS. ARS NomJOB S1:008(ICAIY2003-04
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~ March 23, 2004

{%. Shii T. Karthikeyan
2 Director
2 The I[nstitute of Chartered

Accountants of India
P.B. No. 7100, Indraprastha Marg
New Delhi - 110 002

=

R:‘cxtati'on of'Ahdiiofs of private sectorfforeign banks

Piease refer to the correspondence resting with your letter 26- CA(Mlsc )f2003
dated February 4, 2004 on the caphoned subject In this connectlon we -
advise as under:- ‘

(i) As regards item (i), (i) and (iii) of your leiter dated 7" March 2003,. our
Foreign Exchange Department has informed that R‘BI has not permitted any.
foreign audit firm to set up-office or to carry out any activity in India under the
current exchange control regulations.. Further M/s KPm— Pnce'
V_y__a_t_e_rhouse & Coopers are basically lndaan partnership firms. The former had
obtained permlssmn from the Secretariate for (ndustrial ASSIstance Mlntstry

of Fanance Govemment of India to undertake taxatlon audit related serwces
D=2 2 audil relaled se

etc, ©
s

A o Wﬁqm TS T YT, T 1, W T, T, o - 400005,
A :(9122) 22182528 9 : 022 22030457 evmmail- Mgﬂg_‘_rbt_cm
Department of  Banking Supervision, Central Office, Warld Trade Centre 1,Cuffe Parade, Col

laba, Munibai - 405 005, INDIA .

Tete: l‘)!??)""lS?.S‘N Fax: 022 22184 57 e-mail- camicdiusenfirty o in
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(n) As regards item (iv) of the your letter under reference we enclose a copy
of Ietter dated August 9, 2002 received from’ Shn H.Joshi, Chartered
Accountant, Mumbai, the contents of which are seif-explanatory. o 29

2. We shall be glad if you will please offer your»comments on the allegatlons _
contained in the above complaint at an early ¢ date

3. Please acknowledge receipt.

Yours faithfully,

(PK Janardanan)_" g

Deputy General Manager

- Encls: As above .

A e v B e, s 3 T WI mtﬁ"s amar_
. T £ (9122) 22182528 U 1 02222180157 e-mail- ¢
Departmentof  Banking Supervision, Central Offica,

World Trade Céntre § Cuffc I‘dmdc. Co]nba, Mumbal 400 005, INDIA
Tele: (9122) 22182528 Fax: 022 721 80157 e-mail: c-'m1cdh\co@rbt org in"
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Bats (slqie>” | August 9, 2002
- bt CONFIDENTIAL .
—=
: The Governor,.
{z Reserve Bank of India '
jf’%Mumbar - | o

2Sir,

. Re.: Are we waiting for En
to happen in Indjz ? _ ,
- Sub : Whether the ‘intra-organisation’ rotation of auditors of

- Private Sector/Foreign Banks is-justified or needs to be
checked hefore a debacle takes place. .

ron, Worldcem, Xerox efc,,

Sl L T

T

5, O . -} .
wAs you may be well aware, with the spate of accounting scandals unearthed

#in the West, the entire profession of accounting’has come undeér 3 sloud and
2lot of doubts have been raised about the ind,epen_a;jga_ncg_gf'the-~~f-\-uditors.
%When the Enron Issue was. made Public the professionals in TAdia were
isurprised fo lear- that ‘the _same firm, e, Arthur” Aderson;~were the

Statutory as well as”internal Auditors of -the ompany, WhICh, Trider the
{ American laws, is Bermissible., However, we have seen WIATHE results
1 panies Act, for
bthe same firm to act as Statutory as well as Internal \uditors._in_spirit, this is
;not being done by many [&fa firms. The Reserve’ ank of India has-always
‘oeen very proactive and a front funner in introducing necessary safeguards
by way of puiting various checks and balances “iINTegulating the
- appointment of auditors and‘in introducing tHe AlditexercisesimBanks,

“have bee‘h“.'f"Althb'ugh, in India, there is a bar under the Com

1 Rotation of Audits within the same ‘organisat

4

fon’ :

y observe t__h_‘z_z_tn;th_er*e__a_[g _;;@_rnp_'a_n_t_m_a_[‘gractices prevailing in

‘ L2anks In India, especially in the Audifs of Private Sector
Banks and T Foreign Banks. Currently, a firm can be dppointed as a -
Statutory Auditerof a “Private Secloi/Foreign Bank Tor 5 Maximum
‘Reriod of four yéars, afer which, they have 1o compy sorily refite and
ma

- £ Ffrm. The procedure followed *is that the
appeinting bank norm

normally_gj ‘&€ _names fo RBI for obtaining its -
- @PRroval and consent and, if nothing is noticed to the contrary by RBI, _

' S appoinited as Auditors.

" then-ohe of the three firmis |

! - DS
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# malpractice which is now being notlced in thlS feld is th'at the firms

/hich are a part of the same international .organisatiol the

g Audits among themselves, which: defeats'*fﬁé_Wr\TTi‘rWF

1| Mant@aining_ndepenaence Whilch—is—the-back<5oRe of n maintaining_the 31
{i{ credibility of the Auditing profession. To lllustrate my view pornt [ would )

§! like to state that, currently. the big four firms viz.

| 1) Price Waterhouse.,Coopers;
2) Ernst & Young; '

3) Deloitte Touche Tohmetsu and
4) - KPMG,

-whrch are having their presence in. lnd'la indirectly through the cluster of
indian member firms, are trymg to ensure that the Audit of Private
Sector/Foreign BanksT¢ rémain_ within_their_organisation itself. ~ For

example, Price Waterhouse _Coopers has the following Indian firms .
whlch are Members of therr internatlonal organisation: -

1) Price Waterheuse, :
2) Lovelock & Lewes;and :
3) Choksey Bhargava & Associates,

% - when one of the firms within the same- organlsatron relires as an
. Auditor of a Bank, then the name of the other Memberfi rm-inr the
same organisation i ts ‘recommended’ to_the appointing bank for being
forwarded to RBI for apporntlng as Statutory Audifors, The" RBI
merely looks into the fac:t that there_are no_common Partners
bétween the retirifig "and incoming Audltors (apart from' the’ ‘other.
safeguards like no disciplinary proceedings pending etc.)before
conveying its ‘No- ObjECtIOI‘] to the name recorn_mended by the Bank

———

It is, therefore, pertinent to note here that after M/s. Price Waterhouse

retires as an Auditor of a Bank it through its: relatronsﬁp  developed
over g years, persuades’ the appomtlng bank to Tecomimiend" the
name of M/s. Lovelock & Leéwes as the incoming Auditors. "In"a situation
like this, the entire issue .of independence ‘becomes a mockery.- This is

because; ‘botii the firms share the same office premises;reportjoinily to
\m\“ nternatlonal body of_which they are’ Members, .share the

- ation in the country and e Assisants are
acfua\ly conducting the AUdits and who are lnterc,hangeably used within

_Trreﬂmembermr n n 1acy, remain { he same an ns are ..

actually coming to do the- -Audits.” Theérefore, in substance only the: -
.namme of the firm and thésigning Partner change; whereas everythlng'

else remarns the same from one sister concern to- another srster
“Loconcern.

‘ S - NG

o
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| s/',,e above was just an illustration, but it appligstioall the big four firms
soperating in India with the following Member ‘organisations; as per the.
; i’;:,information available with me : '

1) Deloitte Touche Tohmatsu -

a) C.C. Choksi & Co.;
b) S.B. Billimoria & Co.;

- ¢) P.C. Hansotia & Co.: and
d) Fraser & Ross.

2) ‘E_mst‘&Y'oun.q:
@) . S.R. Batliboi & Co.: |
b) S.R. Batliboi & Associates; and T
¢} Arthur Anderscn (after the recent merger)
i 3) KPMG: o
a) BharatS. Raut&Ce.; and
- b) Rajesh Rajeev & Co. (?77)
4) Price Waterhouse Coopers :
a) Price Waterhouse;
b) Lovelock & Lewes; and )
- €) .Choksey.Bhargava & Associates.

-.--!%“‘ﬁte'&g.‘:’a"-ﬁ‘@‘.’:‘%‘-ﬁi’é&\}??
A A T A

- |~ fact thatithe reftiring and incoming Auditors should not havé eommon
!« Partners¥or should not have relationship with sister concerns, it shduld
be ensured that ;- .

© aydit firms get exploded the RBI should lay down that, apart.from the

‘ i1) they are not Members of the same international organisation, .
12) . they do not share common resources of whatsoever nature,-

B LI T Y

i - international:body they b&long to and T
/1 4) they should not be related to each other, either directly or indirectly.

IR

--Such type of safeguards would really er_lgfure in spirit the complete
§ independence beteen thé refiring-and incoming Auditors. .A-number of
{  examples can be quoted to show.that the retifing and. incoming Auditors
| are virtually and for all practical purposes the same although different in
3 _“names, like ' HDFG Bank wherelnCE sotia 3.1

an | , 2-. Hansotia & . were appointed i
place of S.B, Billimoria & Co, 'ws;?""'?"xgﬁﬁv":"" Appointed n

e

. . F

~Needless -tci»..meri_tion,-the above example’ and the_relationships -stated

l@c~%86

 Therefore, it is submitted that before the lapses on the part of these

1:3) . they do. not" have the same reporting requirements to any .

:abo‘v'e are onIv_those whi_ch 1_am prima-facie aware ‘of. = There -would
.obviously :be many more ‘such -

"identify and look into it. -

cases which i fervently .hope you will

32
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pinfair Dlscnmmatlon in allotment of audlts between Public Sector
E& Private/Foreign Banks :

_ -
a) | wou[d also take this opportunity to bring to your kind notice the =
very clear anomaly in the matter of. allotment of Audits to Private
- Sector/Foreign Banks. Currently, the RB! allows only one Statutory

Audit per firm _as far as Public Sector Banks are concerned,
- wnereas, for Private Sector/Fore_ign Banks, the limit is four.

e ——

B — L
R e e

SRR i

i

‘ With most. of the foreign banks, being vittually as large as mény"‘ |
vPublic Sector banks and with the private banks also becoming very -
large with the help of mergers, this limit of four should be -

immediately scaled down to one for being in fine with the Public
_sector banks.

,_
e

14 D) Further the Auditors whose names apoeared in the JPC/Janaklram
~ Reports in connection-with the 1992 Scam, had been blacklisted

thereby debarring them from being appomted as Auditors of Public
Sector Banks.

‘However, this. blacklisting and debarrment is not made applicable
when it comes to Private Sector/Foreign_Banks. This gives an
impression that the. RBl is trying to protect the interests of larger
firms, especially those who are the Members of the ‘Big Four’ (or -

- should | say ‘Remaining Four') accounting firms. Why should there
be a discrimination between Public Sector Banks and Private
Sector/Foreign-Banks? It is submitted that a uniform policy should
be followed in respect of appointment of auditors.

et e T S L S T TR —————
S R R s el B R R

il Comphance of Procedure not being strtctly adhered to by Private /
Foretgn Banks :

— —— .

banks are not. very strlct in ensunng th@_t Qwe Statuto[y AudltorL which
they .are appointing do not have any disciplinary proceedihgs pending -
- against them (apart from the issue of the Bank scam cases memntioned
above) [n Mmany cases, it has been noticed that, even though the

incoming Auditors are having disciplinary proceedings_pending _against

them and which fact is confirmed by the Institute of Chartered
Accountants of India directly to the appointing Bank, no_congnisance is
]taken of the same at the time of appomtment You may be aware that:
the C8AG does not empanei any finn which has disciplinary °
proceedings pending against it. Therefore,. this condition, which applies

to the Auditors of Public Sector Banks, . should also be made applicable -
to Private SectorlFore:gn Banks. .

\):z.'
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Yours faithfully,

' ntant)

i CC: President, ICAl - New Delhj

04
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The Institute of Chartered Accountants of India

(Set up under an Acl of Parliament)
P.B. No. 7100, Indraprastha Marg, New Delhi — 110 002.
Phones; §11- 23370055f 2337402, GRAM: CICA New Delhi

Telefax: 011-22378402:
Email: icaideliddelz vsnl.nelin/kanhik@icai.org/disc. @icai. org

i b i
A A

ar
CONFIDENTIAL o
SPEED POST A.D.

No. 26-CA(Misc.}/2003 FEBRUARY 04, 2004

Shri R.M.Thakkar,

General Manager,

Reserve Bank of india, ‘

(Department of Banking Super\nsmn)

Central Office, Centre-1,

World Trade Centre, - ‘ .
Cuffe Parade, Coiaba, : o '
MUMBAI - 400 005

Sir,

Sub:- Rotation of auditors of Private Sectar/Foreign Banks

This has reference to our last letter of even no. dated 7 ® March, 2003
(copy enclosed) in response 10 your - Secret letter Ref. No. DBS.ARS
i No.368/08.91.008/2002-2003 dated 29" November. 2003 on the -
- aforementicned subject, '

Through the said letter, you were requested to send certain
detaﬂsfdocuments which were listed in our aforementioned letter. However,
nd:such details/documents have so far-been received at our end. You are,

theréfore, requested to expedite sending of the relevant documents at our-
end. .

@,

Yours faithfully,

(T.KARTHIKEYAN)
DIREGTOR

Enuis As abiows

- DMunial26-CARM Thakkar.dnc
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s . Whether the initial entry. of the forei
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Central Office, Centre 1

¥ World Trade Gentre. Cuffe Parade, Colaba

MUMBAI - 400 005,

Dear Sir,

§ub: Rotation of auditors of Private S.e‘ctbrlF.oreiqn'Bénks.-

ra

S This has reference  to | ygyr Secte!  letter
Ref.DBS._A_R_S.N0,368108.91.008/2002~2003 dated: 29" November, 2002 and

2 1he subsequent communication dated 3" December, 2002 of the President of

the Institute at the relevant time, on the above subject,

As y@g know, the ‘matier referred t5 by veu requires nof only an in-
depth examination of various issues involved {inciuding the provisions of the
Chartered Accountants Act, 1948 and other statutes of the land) but also the
sincere and effective Co-operation of various authorities like the Reserve Bank

~-of India, Ministry of Finance and possibly the Ministry of External Affairs.. With

that premiseg, | would request you to kindly- make available, the, iollowing

de.tailsfdocum'e.nts, if they are in possession and/or in:the knowlzdge of the
RBI:‘ . . L e - ‘ R - . . . .

l._"-:_:-‘.. g .-‘.:ﬂ_.-!-ifi_j-‘ ..;_éf:;.:;.:;‘:;g::_._- }.—h‘:'“'l__';_:__-,'._..'. .;-;i:':; AR .'I"'
of:Charter d‘Acqountants-of.lndla- :

through the permis§ion granted by the Reserve Bank of India and if s0,.

~the terms ang condttions ynder which Ihr.ey Were pQrmitted inctuding the
PUrpose for'which the permission was granted. ) o

“Whether there are any othor fequiziery ang oiher Covi. Authoritics
whose permissions are Necessary, besides the' Reserve Bank of India
for‘ the purpose of setling up of office in india by any Inlernational cr
Foteign Audit Firms, ' . L "

P L s R,

ZTi00G A

=~ Phone: 2337005 8406, Telefax: 01123378492

Email: icaidcl@dclz.vsnl:nct.'in e

..+ CONFIDENTAL ©'" o~ TMAR us
.. SPEED POST A.D. N

. o e , . s ARG

¥ No.26-CA(Misc.y/2003- . - =

£ ShriR.M Thakkar | -

 ‘ General'Manager : : ' Ce - fa

- 'Reserve Bank of India’ . , ) oo

] (Department ¢f Banking Supervision) . L= B

>



}

:_Réjevant rule/requirement for p_eriodii:al reporting of such firms 1o RB! - ,
iand/ or to any other Govt. agency- regarding their compliance with
7. objective clause.. I : - 31

{: whether any materidl evidence(s) has/have been cited-by the member
{iof the Institute, who has brought this matier to your knowledge and/or
ihose in your knowledge/possession which were made available by any
e olher member of the Inslitute or.amsybody else in the past. : .
¥ Althougl'{ we are, from ouf side, making appropriate sieps fo elicit the
% however, we considered it appropriate lo seek your help in the matter.

; ‘ for the purpose of expediting aclion at our end

Yours faithfully.

N

-

(T KARTHIKEYAN) * 7. |
ADDL. DIRECTOR

(Lo

e e e e St - o
; e e e e e T
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Contents:

The Institute brought' to the notice of the financial .
. mstltut:ons such as ICICI, IDBJ, UTI & HDFC regardmg
1% - unreasonable cond:tlonalrtles detrimental to the interest of the

L
S S T R QT

{ " Indian accounting firms as well as lndependence and quallty of
- audit assignments.

1. _Letters of No. 29-CA/ESC-129/2002 dated 12t December, -
2002 addressed to: - , S
(i) Shri P. P. Vora, Chalrman & Managmg Dlrector,
' Industrlai Deve[opment of India (IDBI) (Pages 38 —
39) : | |
(i) Shri v.pP. Singh Chairman & Ménéging Director,
Industrial Finance Corporatlon of Indla (IFCI) (Pages
40 ~41) )
(iii) .Shl‘l K.V. Kamath, Managing Director & Chief Executive
 Office, ICICI Bank Ltd. (Pages 42 — ~43)
(iv) _' Shri M. Damodatran, Chairman, United Trust of Indla
(Ut (pages 44 -45) |

2 : .
T B S ey s e L T T T T digt e L T T
. - ) . P - -

2.  Letter No. _LD. No.2309 dated 15" January, 2003 of IDBI
(Pages 46 — 47)

GaZEat 222 Aty

3. Letter No. IFCI/SEC//2003 29178 dated 27" January, 2003
~ Of IFCI (Pages 48 — 50)

A
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Shri P.P. Vora, _
- Chairman & Managing Director,

A\\\\ SNV
; - -WDLJZ:‘B

THE INSTITUTE OF CHAKTERED ACCOUNTANTS OF INDIA .
' ' (Set up under an Act of Parliament) ¥ R
' P. B. No. 7100, Indraprastha Marg,-
‘ ' New Dethi— 110 002.
Phone: 011-3370055/3370295, Telefax: 3370295;
E-mail : icaidel@del2.vsnl.net.in or lecal@icai.org .

o Confidential ,
By Courier/ Reqisﬁered—Pﬁstvw?t{h:ATD‘

29-CA/ESC-129/2002 . - December 12, 2002

Industrial Development Bank of India (IDBI), ' 1
IDBI Tower, '

Cuffee Parade, Colabg,

MUMBAI-400 005.

Dear Sirs,

Sub:. Appointment of Auditing firms for projects financed by Financial
" Institutions.

Our attention has been drawn to the fact that the financial institutions fike 1CICI,
IFCI, IDBI, UTI etc. which are providing finance for setting up projects have started
pressurizing the management of the borrowing company. to appoint certain big firms as
auditors of ‘the company. We are surprised to note the tefms and conditions of -such an
agreement between one financial institution and the borrowing company. We may quote
the relevant clauses of such an agreement defining the term ‘Auditor” and prescribing such

* undue compulsion to appoint specified firms.

* *Auditor(s) shail mean such firm of chartered accountants of- recognised international
standing acceptable to the Facility Agent, as the Borrower may, with the consent of
the Facility Agent, from time to time appoint as auditors of the Borrower.” ‘
X o X * ' % o X
“ “Clause (18): - agree to appoint reputed firm of Chartere Accountants like Price
Waterhouse, S.R. Batliboi and Company, A.F. Fergusson etc., as concurrent auditors .
with direct reporting system during the period of the loan;”

© A copy of the said agreement is enclosed herewith for your réady reference.

"Needless t6 mention that such compulsion is prejudicial io the auditing practice and
will affect the right of the borrowing company to exercise its discretion bona fide while
appointing his auditor. You may appreciate that since the borrowing companies, i.e. your
clients, are in.dire need of funds to execute the project, they are left with no other
aternative bub fo agres 1o these prejudilel vsms A condions, relucianidy, i nol UROE
coercion. ' -

In this regard, it is relevant to emphasize the imperative need of the profession to
ensure the independence of auditors. The relevant guidelines/directions as appearing in the
Code of Ethics, 2001 edition at pages 150-157 are as follows: - :

“Public conscience is expected to be ahead of the law. Members, therefore, ('}L\’
are expected to interpret the requirement as regards independence much



more strictly than what the law requires and Shou'ld not place themselves in .
positions which would either compromise or jeopardise their independence.

Members must take caré to see that they do not land themselves in - ':39
situations where there could be conflict of interest and duty.” o

We may also draw your attention to Clause (6) of Part I of the First Schedule to the’
Chartered Accountants Act, 1949 which prohibits, inter alia, indirect solicitation of cleitns or
- professional works by any means.

Further, you are aware that Public Sectors and the Nationalised Banks consider all
Indian auditing firms competent to do their auditing jobs. The Institute, a statutory body.
N _ established under an Act of Parliament to regulate the profession, has spared no -efforts to
ensure quality audits in the country by its members. In case, the Indian Financial
Institutions, are suffering from such inhibitions of appointing only such specified firms, then
we are afraid that such practice will impair the public interest. You will appreciate our
concern in respect of these provisions, which are discriminatory in nature and clearly amount
tounreasonable restraint besides being against the spirit of quality audit as well as fair
_competition. In fact sudt provisions shut out the door for all others except these firms and
will promote and provide undue advantage to such firms referred in the agreement.

- In view of the above, we would requ2st you to omit such discriminatory p_rovisions'-
immediately so that all the Auditing firms can avail the opportunity to participate in .the |
nation building process. " ' : ; .

We solicit youir earliest, response.

Thanking ‘you,

_ ' . | Yours faithfully,.
.--,. ) i '-\‘ - ' ]

'J'lAF . N . ) ! \‘———‘-l—.. "'—\) "‘7 A

: ' (DR. ALOK RAY)

SECRETARY,

Comimittee on Ethical Standards &

_ Unjustified Removal of Auditors
C.C to:

» Shrilaswant Singh, .
Hon'ble Minister of Finance & Company Affairs,
Department of Company Affairs,
Hinistry of Finance & Company Affairs, : :
5™ Floor, Shastri Bhawan, NEW DELHI-110 001 -

- The Hon'ble Comptroller & Auditor General of India,
10, Bahadur Shah Zafar Marg,
NEW DELHI-110 002.

« / President, ICAI
\-_-/ Secretary, ICAL _ _ {
- Zan Susd Goyel, FCA, Chairmian, CELURA, Jaipur i
+  Dr. B. Chakrborty, Director CPE/Secretary, PDC. {
J
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(Set up under an Act of Parliament)

P. B. No. 7100, Indraprastha Marg,

: : ' ~ New Delhi ~ 110 002.

. Phone: 01 1'—33?0055/3370295, Telefax: 3370295:
E-mail : icaidel@del2.vsnLnet.in or lcgal@icai.or_g

_ Lonfidential ' :
-By Courjer/ Registered Post with A.D,

29-CA/ESC-129/2003 December 12, 2007

Shri V.P. Singh,

“Chiarman & Managing Director,

Industrial Finance Corporation of India,
IFCI Tower, ' o

61, Nehru Place,

NEW DELHI-110 119.

Dear Sir,

Sub: Appointment of Auditing .firms for projects financed by Financia‘l.
Institutions. , 5 :

- Ou'r'att.en_ti"on has been drawn to the fact that the financial institutions like ICICI,.
IFCI, IDBI, UTI etc. which are providing finance for setting up projects have started

_ pressurising -the management of the borrowing: company to.appoint certain big. firms as

. auditors of the company.” We are surprised to note the terms and conditions of such an

-agreement between one financial institution and the borrowing company. We may quote

the relevant clauses of such an agreement defining the term ‘Auditor” and 'prescribing such
undue compulsion to appoint specified firms. '

“Auditor(s) shall mean such firm of chartered accountants of recognised.
internationa[ standing acceptable to the Facility Agent, as the Borrower may,
with the consent of the Facility Agent, from time to time appoint as auditors

of the Borrower.”
X . X : X X

“Clause (18): - agree to appoint reputed. fir of Chartéred Accountanits like:
P‘rice-Waterhouse, S.R. Batliboi and Company, A.F. Fergusson etc. as
concurrent auditors with direct reporting system during the period of- the
“loan;” ' '

_ - -
A copy of the said agreement is enclosed herewith for your ready reference.
Needless to mention that such compulsion is prejudicial to the auditing practice and
will affect the right of the borrowing company to exercise its discretion bona fide while - .
appointing his auditor. You may appreciate that since the borfowing companies, i.e. your
clients, are in dire need of funds to-execute the project, they are left with no other
aicrative byt agree Lo these prejudicial rerme =il canditions, reluctantty, if ant

coercion,

under

In this regafd,. it is relevant to enﬁphasiZe the imperative need of tﬁe profession to
ensure the independence of auditors., The relevant guidelines/directions as appearing.in the

‘Code of Ethics, 2001 edition at pages 150-151 are as follows: -

"Public conscience is €xpected to be ahead of the Jaw. Membérs, therefore,
are expected to interpret the requirement as regards independence much
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more strictly than what the law requires and should not place themselves in

: Members must take care to see that they do not land themselves in
v SItuatlons where there could be conflict of mterest and duty

We may also draw your attent:on to Clause (6) of Part 1 ¢f the First Schedule.to the .
Chartered Accouritants Act, 1949 which prohibits, inter alia, indirect SO[ICltatlon of cleitns or
¢ professional works by any means.

Ferther you are aware that Pubhc Sectors and tne Natxonal:sed ‘Banks consider all

- Indian auditing firms.competent to do their auditing jobs. The Institute, a statutory body

' established under an Act of Parliament to regulate the profession, has spared no efforts to

i ensure quality audits in the country by its members. In case, the Indian Financial

- Institutions, are suffering from such inhibitions of appointing only such specified firms, then
: we are afraid that such practice will impair the public mterest_ You will appreciate our -
i concern in respect of these provisions, which are discriminatory in nature and clearly amount

2 to unreasonable restraint besides-being against the spirit of quality audit as well as fair

£ competition. In fact such provisions shut out the door for all others except these firms and

= will promote and provide undue advantage to such firms referred in the agreement.,

In view: of the above, we would request you to omit such discriminétory provisions

¢ immediately so that all the Auditing firms can avail the' opportunity to participate in the
% . nation building process.

We solicit your earliest respohse.
Thanking you,

Yours faithfuii\/,

' Q_c\ TN ary
- (DR. ALOK RAY)
' . SECRETARY,
Committee on Ethical Standards &
Unjustified Removal of Auditors

CC to: ‘ v

« Shri Jaswant Singh, ' , _
Hon'ble Minister of Finance & Company Affairs,
Department of Company Affairs, '
Ministry of Finance & Company Affairs,
5"1 Floor, Shastri Bhawan, NEW DELHI-110 001

» The Hon'ble Comptrotler B Auditor Genefal of Indig,
10, Bahadur Shah Zafar Marg,
NEW DELHI-110 Q02.

.+ President, ICAT
v BeCh ctary, ICAL
»  Shri Sunil Goyal, FCA, Chairman, CESURA, Jalpur
+ Dr. B. Chakraborty, Director CPEfSecretary, PDC.
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THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA .
(Set up under an Act of Parliament)

P.B. No. 7100, Indraprastha Marg,

- New Delhi — 110 002

Phone: 011-3370055/3370295, Telefax: 3370295;

E-mail : icaidel@del2.vsnl.net in or lecal@icai.org

Confidential

A _ By Courier/Registered Postw:thAD - s -
29-CA/ESC-129/2002 : , December 12, 2002

Shri K.V. Kamath

Managing Director & Chief Executive Off icer,

ICICI Bank Lid., _
Corporate Ofﬁce,- : ' - e
ICICI Towers, T : ' |

4™ Floor, South Tower,

Bandra - Kurla Complex,

Bandra (East), -

MUMBAI-400- 051

Dear“Sir

Sub Appountment of Audltmg firms for pro;ects ﬁnanced by Fmancnal
Institutlonsf

Our attentton has been draWn to the fact that the financial institutionis like ICICI,
IFCI, IDBI, UTI etc. which are providing finance for setting up projects have started

pressurising the management of the borrowing company to appoint certain big firms as

auditors of the company. We are surprised to note the terms and conditions of such an
agreement between one finandial institution and the borrowing company. We may guote

the refevant clauses of such an agréement defining the term ‘Auditor and prescnbmg such
undue compulsion to appoint specified firms. ’

“Auditor(s) shail mean such firm of chartered accountants of recognlsed mternatlonal

standing acceptable to the Facility Agent, as the Borrower may, with the consent of
the Facility Agent, from fime to time appoint as auditors of the Borrower.”

&~

X X X : X X : X
“Clause (18): E agree to abpbint reputed firm of Chartered Accountants. like Price

Waterhouse, S.R. Batliboi and Company, A.F. Fergusson etc., as concurrent auditors
W|th direct reporting system durlng the period of the loan;” -

A copy of the said agreemnnt i5 enclosed herewath for your ready reference.

'Neediess to mention that such compulsion is prejudiciai to the auditing practice’ and

i
[l

42

will affect the right of the borrowing company to exercise its discretion bona fide while |

appqmtmg his auditor. You may appreciate that since the borrowing companies, i.e. your
clients, are in dire need of funds to execute the project, they are left with no other

alternative but to agree to these prejudicial terms and conditions, reluctantly, if not under
Coercion. '

In this regard, it is relevant to emphasize the imperative need of the profession to
ensure the independence of auditors. The relevant guidelines/directions as appearing in the
Code of Ethics, 2001 edition at pages 150-151 are as follows: -

“public conscience is expected to be ahead of the law. Members, therefore,
are expected to interpref the requirement as regards independence much

\2g
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- % Shri Jaswant Singh,

‘more strictly than what the law requires 'and'.should'not.pla_ce themselves_ in
positions which would either compromise or jeopardise their independence.

Members must take care to see that they do not land themselves in
situations where there could be conflict of interest and duty.” :

. We may also draw YOur attention to Clause (6) of Part L.of the First Si:hedule_ to the
Chartered Accountants Act, 1949 which prohibits, inter alia, indirect solicitation of dleitns or
professional works by any means. ' ‘

Indian auditing firms competent to do their auditing jobs. The Institute, a statutory body
established under an Act of Parliament to regulate the profession, has spared no efforts to
ensure quality audits in the country by its members. In case, the Indian Financial
Institutions, are suffering from such inhibitions -of appointing only such specified firms, then
we are afraid that such practice will"impair the public interest. You will appreciate our
concern in respect of these provisions, which are discriminatory in nature and clearly amount
to unreasonabie restraint-besides being against the spirit of quality audit’ as well as fair

- competition. In fact such provisions shut out the door for all others except these firms and
- will promote and provide undue advantage to such firms referred in the agreement.

In view of the abov'e', we would request you to omit such discrim'inatofy provi;i_ons
so that all the Auditing firms can avail the opportunity to participate in the

~ nation building process.

We solicit your earfiest response. -

Thanking you, _ : .
i Yours faithf_u[ly,

- - | . (DR. ALOK RAY)
' , . ' SECRETARY,
.. Committee on.Ethical Standards &

‘ Unjustified Removal of Auditors
C.C. to: '

Hon'ble.Minister of Finance & Company Affairs,

Department ¢f Company Affairs, "
Ministry of Finance & Company Affairs, - _ . . =
5% Floor, Shastri Bhawan, NEW DELHI-110 001

» The Hon'ble Comptroller & Auditor General of Irdia,
10, Bahadur Shah Zafar Marg,
NEW DELHI-110 002,

< President, ICAI

°  Secreiary, ican '

*  Shri Suril Goyal, FCA, Chairman, CESURA, ‘Jaipur
» Dr. B. Chakraborty, Director CPE/Secretary, PDC.
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THE INSTITUTE OF CHARTERED ACCOUNTANTS OF INDIA .
‘ (Set up under an Act of Parliament} - Q 4
P. B. No. 7100, Indraprastha Marg, ~

: : - New Delhi - 110 002, ) \
Phone: 01 1-3370055/3370295. Telefax: 3370295;

- E-mail : jcaidsI@del?.vsnl.net.in or legal@icai.oreg

Confidential

By Courier/Registered Post with A.D. : '
‘ December 12, 2002

R e L e o e sy

gzg-CA/Esc-lzg/zooz

Shri M. Damodaran,
EChairman, - .
LUnit Trust of India (UTT),
§13, SirVithaladas,
1 hackersay Marg,
4 MUMBAI--‘-‘LOG 020,

{Dear Sir,

E 1
j&

Sub: ;Appoin'tment of Auditin‘g-ﬁrms- for projects financed by Financial
Institutions. - : :

Qur attention has been drawn to the fact that the financial institutions like ICICI,
CI, IDBI, UTT efc. which are providing finance for sefing up projects have started
essurising the management of the borrowing company: to appoint. certain big firms as
ditors of the company, We are surprised to note the terms and conditions of such an
agreement between one financial institution and the borrowing company. We may quote
fithe relevant clauses of such an agreement defining. the term “Auditor’ and prescribing such.
sundue compulsion to appoint specified firms. :

“Auditor(s) shali méan such firm of chartered accountahts of -re’cog_nis‘éd international
~ standing acceptable to the Facility Agent, as the Borrower may, with the consent of
the Facility Agent, from time to time appoint as auditors of the Borrower.”

X . X X X
7"‘Clause (18): - agree to appoihg reputed firm of Chartered Accountants like Price

Waterhouse, S.R. Batliboi and Company, A.F. Fergusson elc., as concurrent auditors
with direct reporting system during the period of the loan;” o -

A copy of the said agreement is enclosed herewith for your ready reference,
F _Needless to méntion that such compulsion is prejudicial to the ahditing practice and
Fawill szfec't the right of the borrowing company to exercise its discretion bona fide while
%ﬁppomting h!s auditor. You may appreciate that since the borrowing companies, i.e. your’
ficlients, are in dire need of funds to execute the project, they are left with no other

, g_alternative but to agree to these prejudicial terms and conditions, reluctantly, if not under
qcoercion, L

g In this_ regard, it is relevant to emphasize the imperative need of the profession to
Y ensure the indepandence of auditors, The

_ _ Yhe relevant guiieiines/diractions 3¢ appearing in tha
ode of Ethics, 2001 edition at pages 150-151 are as follows: - , ‘

i

“Public conscience is expected to be ahead of the law, Members, therefore,
are expected to interpret the re

quirement as regards independence much
more strictly than what the law r

re _ equires and should not place themselves in
positions which would either compromise or jeopardise their. independence.

| +0
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Members must take care to see that they do not land themselves in - ,_is
situations where there could.be conflict of in :

terest and duty,”

.. ~We may also draw your attention to Clause (6) of Part I of the First Schedule to the
Chartered Accountants Act, 1949 which prohibits, int

» Inter alia, indirect solicitation of cleitns or
professional works by any means, i '

... Further, you are aware that Public Sectors and the Nationalised Banks consider all
Indian auditing firms competent to do their auditing jobs. The Institute, a statutory body
established under an Act of Parliament to regulate the profession, has spared no efforts to
ensure: quality audits in the country by its members. In Case, .the Indian Financial
Institutions, are suffering from such inhibitions of appointing only such specified firms, then
We are afraid that sich practice will impair the public interest, You will appreciate our
concern in respect of these provisions, which are discriminatory in nature and clearly amount
:  to unreasonable restraint besides being against the spirit of quality audit as well as fair
competition. In fact such “Provisions shut out the ‘door for' all others except these firms and
¢ will.promote and provide undue advantage to such firms referred.in the agreement,

:
N
¥
5
1.

o Eete

" In view of the above, we would requeét you to omit such discriminatory provisions
. immediately- so_that all the Auditing firms can avail the Opportunity to participate in the
- nation building process, - . . . I '

We solicit your- earfiest response.

Thanking you,

S : Yours faithfully,
G ey
(DR. ALOK RAY) !

: o SECRETARY,
-Committee on Ethica! Standards &

T ' _ Unjustified Removal of Auditors
C.C to: S A :
_*7 Shri Jaswant-Singh,- L
Hon'ble Minister of Finance & Company Affairs,
Department of Company Affairs, ' ,
Ministry of Finance & Company Affairs, .
5™ Floor,-Shastri Bhawah, NEW DELHI-110 001,

*  The Hon'ble Comptroller & Auditor General of India,
10, Bahadur Shah Zafar Marg, ~
., NEWDELHI-110 002, ‘

«* President, ICAT

»  Secretary, ICAI : ' :
*  Shri Suni Goyal, FCA, Chairman, CESURA, Jaipur
* Dr B, Chakraborty, Director CPE/Secretary, PDC.
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- Dr. Alo'k‘Rafﬂ A : . réfw A . ;la-. t.rf dem : ‘
- Secretary, ' 3 t '

(,o nmittee on Ethical Standards &

' Unjustified Removal of Audtlors o e e i

The Institute of Chartered Accountants of India, . l 16 JAil ll‘ﬁ}:'p f

" P.B.No0.7100, Indraprastha Marg,

) " LEGAL msl asUN
New Detht - 110 002, . .

r——v—

. Dear Sir, | : et

Appointmént of Auditing Firms for -
projects financed by Financial Institutions

l’lcésé r;’:f;cf 10 your letter No. 79—CAJESC¥129!2002 dated December 12, 2002 N
ERERRV thal the mémbers of the Institute are Compeluu to do ther audmnw job and that the.
Institute is making gits best endeavour to ensure quality aud:t by its riicmbers.” _
In the p'artiwla’r case. which had been cited, the ﬁnanc.ial assistancc’-: was
sanctioned for setting up a 400 mw hydro power’ proiecl & large sized infrastructure
pchct The project cost at the time of am)ramal was estimated at Rs. 1800 crore with
wut R, 1250 crore debt f.omponem including guarantee assistance Thm was the first
srasirucuure p:’dject in hydro powar secior assisted by hm.n\,sal institutions afler it wax
awn open for private paricipation The stipuiation related 10 the appointment of
c»:-zj:-:.urrcm auduor by the hnanmai institutions and not ihe statutory auditor by lh.e
company The role 01 concun'em auditor, in our opinion, rcquuc,c high lével of skilt as
wll as'indqstr}' sp |f'c LnO\\[Ld"C‘ dcrwcd through sus ained ualnmc_{, exposure and
dc:'standiﬁg of business. It was. thcrdosc fele that a reputcc‘ firm of Chartered
Accountants’ acting as concurrenl auditors would be able to oversee the prope:
implementation of the project andr‘providc feed back 1o the financial institutions about the
ead use of ﬁindi I is in this contex: certain names of Chanered Accountant firms wore
eiionzd Dy way af wasiration oaly The condiilons -3 waeded did

o b i

sot prohibit any other

by
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firm other than thosé named in. thc Icttcr of‘ intent from being appointed as c,om,urrcnt
‘auditors. | '

' - There was a dclay in the 1mp!ementauon of the pI‘OjCCt and the loan saictioned i
cailxer Iapsed IDBI ceased to be the lead institution. Subsequently a- fresh letter of:ntcnt
was issued and the loan agreement did not mention the name of the auditing firm to be

‘qualified for -appointment as’ concurrent audltors 'I‘he requirement (lat the firm of -

| Chartered ‘Accountants should be a firm of' recognised mternatlona[ standing is onlv

E.uxde and assist (he 1nst1tut10ns in effectlve _monitoring of the implementation of the

Ay

'.'pro_]ect and maintenance of utmost financial discipline. The condition 15 IN_no way

intended to cause any doubt on the competency of. the Chartcrcd Accountants who are the

mcmbcra of the mst[tulc The, stlpulation was inserted only to high light the relevant -

“>~<penencc or capabifity to handle the concurrent audit assignment. We have no doubr

e

‘and you will also concur that ali aud:tmg firms do not possess the capabll:ty or requisite

"e\pene nce and. ab1l:t},r to accept this type of assignment. e
In deference to the concerns expressed in your letter, we shall, in Fuuire take care

nol to menuon specific names’ of auditing firms o be appomted enher as statutory

»5audltors Or concurrent auditors in our letters of intent. _ '

” We hopg that our position has been adeqyately clari fied.

Lo

i . ' - : - Yours faithlully,

i _ _ _ . _ Q(?Dj'f'n/mvﬁwr}

(G.M.Ramamuriiy)

IS
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OMITED

No.IFCI/SEC/12003 - 9917 @

e

“rdpnuary 27,2003

The Secretary, S : : e '
| Committee on Ethical Standards & - {oET {
“Unjus’tiﬁe_d Removal of Auditors, . ST J1 JAN 1T ‘
1The Institute of Chartered Accountants of India, . / _ . E
{P.B. N0.7100, Indraprastha Marg, | | _ LEGAL SECTION é
{New Delhi - 110 002. - ‘ R W o A s

{ Dear Sir,

Re: Appointment of Auditing firms for projects financed by
Financial Institutions. o

Al

| Please refer to your letter No.299-CA/ESC+1299/2002 dated December 12, 2002
:on the above subject. L .

2. We ‘would like to darify that the instances of agreements ‘with borrowers
{indicating acceptability of auditors of recognised international standing or specifying
‘certain. Audit Firms, as mentioned in your letter, do not pertain to IFCI. Further, we
‘may add that although we do not undermine the quality and- the competence of
auditing jobs undertaken by our Indian firms, we have to specify certain criteria to
saféguard our interests. Factors normally considered are listed below - '

-___,__.._-"’-M-"

1) To ensure the independence of the Auditing firm:

fii) The strength of the frm and its previous experience, and area of specialisation;

[ii)- e performance of the Auditing firm in respect of any previcus assignment
. executed on behaif of Banks/Institutions; and

iV Acceptability of the auditors to the foreign lender/stakeholders in case of
i consortium financing. . '

C Ghig

free to appoint auditors, subject to our sat.iqfacti_on with re@"'ard to cornpeténC“ &nd

- We hope the above wiil clarify the position and assure you that IFCI will continue -
{lo promote ang provide the opportunity to our Auditing firms as we have done in the
{hast. '

{

A

1 i

Thanking you,

H . . } .
1 - o Yours faithfuily, -
:' E - T . . - .
E - . . - Li\.\_-i.'--h“"'
| : ' ’ S
§ | (R.K. Chavaii)
: General Manager
0BT e

L ST, VR /IFCI Tower, 61, A% S/ Nehry Place, @, 71, AN /PE, No. 1100 33 1/New Delhiig oig
GTUIN/Phane : 648 7444, 638 7622 ¥ A/, Voive 14q:1 622 '
GAN/Fax : 011-623 0201, 646 Bayy TEwy

5301-08
celer : 39.71382

“Eemail ; helpdesk@icineil. com Website v ieanc T ] 1 L\—Lt-
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P;'\nics'nflcr the dute first above wnllzen., - =
Annual Budget shatl bave the meaning specificd in Secton 705,16~ 43
Annuat O[IL‘F:l-liliﬂ Plan shall have the mcaniu-: specificd m.Sccﬁon 7. I-S 20n).

.\pplu.lhl:. Lxchange Rate shall mean the reference rate quotcd by RL\LI'\C Bunk
of India on the "RBIB .page of Reuters for that date.

2

Applicable Law shzll mean any statute, ]aw, regulation, ordinance, rule,
. judgement, rule of law, order, decree, clearance, approval,. directive, guideline,
policy, requirément, or other govcmmcnlal restriction or any similar form of
decision, or dctcrrnma.:on by, or'any interpretation or administration of any of the
foregoing by, any. stat utory of regulatory authority whether in cffect as of the date
of any Facility AOrccmcna or thereafter and in‘each case as amended.

@

:/a;uditor(s) shall mean such firm of chariered accountants of recognised
international standing aleab!c lo the Facility Agent, as the Borrower may, with
(Ec consent of -l Lhc Facmg Agent, from nmc lo lime appoint as auditors of the
Bomower.

Authorised OfTicer shatl mcan with respect to any-Person,. any officer of such
Person that is authonsed t6 sign on behalf of such Person and at the time being
_listed as such by the company secretary of such Person in the most recent
cerificaic of such company secretary delivered to the Facility Agent.

A»allabnhty Period shall megn with respect to each Facility.. the pcnoo from
“Initial Drawdown Daie until- the earliest of (i) the date that each of the
Commitments under such Facility shall have been lerminated or reduced. 1o zcro
pursuant 1o the lerms of this Agreementsand such Facility Agreement, (ii) Final
Complcuon or (iii) the date falling sixty six (66) months from the Iniiial
Drawdown Date. Availability Period for the Guarantee Assisiance shall have ihe
meaning set out in the Guaraniee Assistance Agreement.

s Banking Base Case shall mean.the projection of rzvenues and expensas and cash
flows with respeet ie the Project, mutually agreed 10 by the Borrower and the
L enior Lenders, over'a period not shorter than the penod ending on the Funal

¥ Maturity Date, together with the supponting assumptions and explanations :harcto .
. I a " »2nd shall be in substance satisfactory to the Independent Engineer and the Facility

Agent: " N\

. Balance Due Amounts, in respect of a Lozn, shall mean the balance amcuni of

the Loz2n which has not fallen duc on an Inierest Payment Date (as define< in the
RN refevant Facihty Agr ccmcnt) and mtcres| thereon ®discounted by such Senior
' " Lenders’ bid curve for the approved matudily, then prevailing. .

ns
i)

Base Exchange Rate shall mean the Applicable Exchange Rate for the
. conversion of Doltars (o Rupees on the date of this Agreement. '

|
E £

1
Ii
L

Base Equm shall mean the issued and subscribed equity share capila ,c-" tha
Borroveer PurSHARL 1D the provisions of the Share Reicntion and Financizi Sup
ngrt_,c:m..n.

I..
':.

Board sivali can i s moard c-'~d..u_.n 500 the Bormowes sapviriog puesee™ o i
Companics ._-‘ ‘f N '

Lr. u_l.nu!:k.. LD" U})Gmulw u-._LJ-.J EOLT TCRIUW ALIENRUI JOURS Al ediiadlineitd  aue

(S
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quarterly basis £od-the cost thereof shall be bome by the compeny. The [epdess.

egifiser 1hall thi review the bid eeluiiion edrried oul by the comipany ind ke
indeperen :z:r.a.q!.(:;::?, z'a..r_u osteacs, the design suemidey wire llow’ SU
analysis, c.xp‘:c"\' of the plane, c.’p'c- *'f ""U'p"‘C"1 the oz, Nrment e ac,
before fnancial dosuc Toc - Icmdcx coginees shall Ln(c:ua review: the cost
" cleroents and shsll- also monitor the payments made by o - Tohe first
Teview shall be carried out before ﬁxu)aal c[os:.cn: The compwyz'_{b_ajl odmply
wuh the rccommcndauom ofL,c Lerders! cnglnccrs bcforc finznciil closure:
eppoint zn-indegendent .?.SC‘:C‘{ for crrying out 3 defailed cconomic ind social
.[mpac:[ assessment of the pro_;ca: i ‘
appomt 2n insurance oorlsultam of u:dcrnauonal rcpuic ‘and finalise the insrance.
arrangements to Lhe s:a.u.v,_facuou ol MBI and agres (0 Lke 1 comprehensive
[insurapce package including Iog_o(—prb'ﬁt policies in respect of the powecs plant
after géting the insirance pack'zgc cx..mi.ﬁcd by the indcpcndcm‘ insurznce 2dvisor;
agres’ o eppoint ncputcd firm c(Chzﬂcrcd AC&JUIILZDI_S like Price Waterhouse,
S R_Balhbo: and Coropany, A_F_If'&gmsou de., s conaurent auditors with direct
n:porung systcm during the peried of the loan: o
zppoint 21 1ndcpcndc-1' consuhtaot for geological review of' the p'DjCC!., the review
shalf, inier-2liz  cove lhh x:::smo[ogncd macc:_s of D¢ site and the
prcc:.ul'o“f’prc* entive m mzastrasto be t _’_kcn
appoint an md;;«;adf::'.: counsd (o 2 on behaf of [DBL E-.:-c}ud-ing overseas
lenders; 1o assi;t in' the review of various project documents znd secunity
dacurnentation r-*‘:p-Jircd ror the project;
enter into an agre=ment wnLh DEA for '-._rrymg OUl “basic 206 detaiied
engincenng for the dec:m~mc::lu.mc._l equipment;.
agree (o abide by lDBI s decision on the cost or the p.rvojcct and mcans o"nn_ﬁcmg :
afler studying Vaﬂ\a; fCVlCWS Gmcd out by ‘lenders cngmc»rs and lhcn’ ' !;

rccorruncndznons The oomp._ny s.h..l[ a]so egree 1o amend the contzcts |I’rcqusrcd

. Iy
[ T
.

by . DBI on the basis of recommendabions of lenders’ enginesTs;
foalise the equipment supply ey for supply/erection/commissioning of the

c!c:cuo—mcch_.mczj cﬂwpmc:m, tbc tems of the commez 10 be Bmalised in
consultztion with znd to the ssishction of IDBI:

. et i AL
PR -, R LA I

[ S TV U ' _. . "
Qliaiise “Uel Opietone -geads of g Fvgow Acvour fobs Lmnaa ol o
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Contents:

1, Advertisement of .Government of Maha‘vrash'tra, Sa!es_‘ Tax

Department, for appointment of  Consultants for
implementation of VAT. Conditions prescribed therein
include, inter alia: - ' e

“4) The Tenderer must have atleast 20 (twenty) full-time
: ‘professionals in its current- employment for providing
Services in the areas of work related to VAT, The
Tenderer should have qualified and competent staff in
the field of Economic, Law, VAT Business Practice,
- Auditing, Computejri'sati-on_ and Human 'Resource

‘Development.”

5) - The annual turnover of the Tenderer on accounit of

' “consultancy. work (including. VAT) shall not be less
than Rs. 100 million on average'in the preceding two
ﬁnancial_years." (Page 51) , : -

=8




o Ca0T
/%) GOVERNMENT/OF MAHAHASHTRA =~
| SALESTAX DEPARTWENT

~ o .

Invitatf;nn for Exprgs"s_ié‘_rrof.lr}tc_arest for appointment of consultarits for 5 1
: A Implemeiitation of VAT in Maharashtra ST

ki Tax Department, Governmen_f of Mahér’éshtra intends io i‘rivile‘ proposals for appointment
;pnsullants for Implementation of Value Added Tax in Maharashtra. The Bidding will be open|

T r

JTenderers who fully mee! the following qualifying criteria:

The Tenderer must be a reputed consultancy firm/ company engaged' in p(oyiding
fultancy and ‘Services to Taxation matters, especially in areas of work relating to Value|
$d Tax for at least last five years.

The Tenderer must have successfully executed in the last three financial years, or be in
frocess of execution of, at least-one VAT consultancy project related to VAT legislation,
fomic analysis of VAT system,-Informiation Technology requirements of VAT, Organisational
IAdministrétive issued refated to VAT in India or abroad. A '

The Tenderer must have proven track record for the Completion of Consultancy Projects A
ed with VAT to the Department's satisfaction and should be supported by a complete set off |
Tmentati’on, including.Certificates from clients and manpower profile. : '

: The Tenderer must” have atleast 20 (wenty) fuil-time professionals in its current
I_loy'mént for providing services in the areas of work related to VAT, The Tenderer should have
flied and competent staff in the field of Economics, Law, VAT Business Practice, Auditing,
Pputerisation and Human Resources Development. ‘ ' o

~ The ahnual turnover of the Tenderer on account of consultancy. work (including VAT) shall
be less than Rs.100, million on average in the preceding two financial years. '

The 'tenderer should have in depth know-ledge. experience and practice in the Sales Tax
flem being followed, anywhere in India for the preceding three years, to be supported by} ;
fimentary evidence. . ‘ o . B A
i - o : . LR

i scope of. the consultancy will. cover. complete design and implementaiion- of VAT in|
Jarashtra from 1st April, 20037 =~, . - - . ' :

R

: Qe_p_gr_tment reserves the right to reject any or all of the applizations and the Depaftmént"s
$ion in this regard shall be-final. The Request For Proposals will be issued only to those

‘_:,ulta.n,ts who are short listed for the assignment.’ Interested firms may submit théir| |
{ession of interest along with db_quments on any working day to the Dy. Commissioner of| .
1S Tax(C), Enforcement, Room N6.105, 1st Floor, Vikrikar Bhavan, Maigaon Mumbaj-10.] |
lijast dale for subr_niss.ioq of Expression of interestis 5. p.m. on 18th July 2002'. R

<

eS8 KSHATRIAYVA)

Commissioher.of Sales Taxi{f
Maharashtra State, Mumbaj|
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have qualified and competént staff in :
[Economig, Law, vAT Business. Practice,
mputerisation and Human ‘Resource -
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| of consultants for |mplementat1on of Value Added Tax in Deliu. 'I‘ne Biddmg will be
“open to all Tenderers who fully meet the following quahfymg cntena :

B i) The tenderer must be a reputed consultanicy (irm/company engaged in providing

g Consultancy and Services in Taxation hatters, especially in areas of wark relating .

to Valbe Added Tax for at Least last five years. .

3 i The tenderer must have successiutly exccutcd in, the last ‘three fmanc:al years, of

be in the process of execution of, at least.one VAT consultancy project related to

VAT {egislation, economlc anatysis of VAT system, Information Technology:

. requ1rements of VAT Organisational and Administrative issues relafed \u VAT in
mdia or abroad. -

iii} The tenderer must have proven track record for the cempletion of consullancy
projects related with VAT to the Department's satisfaction and should be supported
by a complete set. of documertation, mcludmg certificates.from cllent,s and
‘manpower profile.

iv) The tenderer must have at least 20 (twenty) full- time professmnals inits current
employment for providing services in the areas of work retated to VAT. The tenderer

yu  should have qualified and competent stalf in the field of Economics, Law, VAT

' Business Practice, Auditing, Computerasauon and Human Resources Development.

v! The annual turnover of-the tendurer on account of consultancy work (including

VAT} shall not be less than Rs. 100 mitlion on average inthe precedmg two financial
years,

T ek Ty e e D

vi} The tenderer should have in depth knowiedge, experience and practice in the
Sales Tax System being followed anywhere in India for the preceding three years.
to be supported by documentary eviderice.

The scope of the consultancy will cover complete desxgn and implementation of VAT
in Delhi from 1st Apnl 2002

v e WG AR A Te s

The Department reserves the right to- re;.ect any or all of the aopltcatlons and the
. Department's decision in this regard shall be final. The Request For Proposals will be
issued only to those consultants who are short listed for the assignment. Interested
firms may submit their Expression.of Interest along with documents on any working
day to the Assistant Commissioner, Zone V11, Sales Tax Department, Room 701, Bikrikar

" Bhawan, IP Estate, New Delhi. The tast date for submission of Expression of Interest is
5p.m.on24/08/2000. . -
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‘Companies foigappoiﬁtment of Consultants for Management

Audit. Conditions prescribed thereih‘include, inter alia; -

The annual turnover of the management consultancy

P ANNEXURE ~ ‘G’
. \RLA10
--Conten-ts.'; | .'

1. -Advert_:isement‘:_ of - Certain ‘domestic non-life Insuranée

"~ "To have minimum _siﬁaff;pf around 200 on the rolls of the
consultant/management au_d_itor. . o

division should be atleast Rs. 10:crores average - for the

previous two years.” (Page 53)
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CAPPOINTMENT
TONS YLTANT FIRM, FOR
MANAGEMENT AU DET

Ceitin domestic non-kile Insurance Companies with nalionafpresénc:e desire to shorlist
Management Congu tancy lirms/Companies wilh adequate exposurs and experlise at
the -ational and international tevel for conducting management audit 6f the Organisalions.

icrihafollowlnp arcasinthe 5CoRo of manas creny audits i1l
arocessing practices with rogard 1o tho adequacy ofinternal controls in
ding study on 'er{ecrivanass and conducl of

To evitiials the undenwrilng and claim
place and hoalf rasponsiv-INEss 1o cusiomer yGQUirem31\19 inclu
Fuvesors and agvocales. L = ’

To siudy e cureent 1ovesh aen practices and o axarmine whelher propef checks and balancos arc in place and
wheller sdeauaie pruder tial norms are laig down and 10 recommend ovorall improvemant in yield withaul

sactificing the quality of as selsfnvestmenis,

© Vo gxztrene the adequagy -ind the efietiivendss of COmpOra’a governance praclices.

rannels and the efigetiveness of cuirent marketing
lieclivenoss of Ine same. in the confext of changes in
tagy for publicity and advertising.

To oxamine the cliciency ol the axizung distribution €
siraleqivs {0 increase the reach. To éxamine 1he cost-¢
markelg practicgs. Also, 1o formulaie at elleclive stra
Toidermify potentidiareas ¢ { siress and vulnerabdity and suQQes) necessary remedial Maasures.
Tor graaeie the orjanisatoral siruclure £ rd mAnpawer (equirenents ol the company in the context ol change in
w3k iy Praciees {emargsnie ol neokers, corpcrate agencivs and nther intérmediaries) and :tmprovemen\ in
*pohictiagy inTho idsutancy Lociol wilh pasticuial emphasts en nfunmalion technology. E
Ty or@ meine and wvaluate ¥ wancal contr systems ncluding system ol cost-culling Measures, scope lor
apyaras e in Use infena aghisvsier and raweawi 0 the system ol dolegaticn of Financial Authorily.
lugy ¢ T sspacts of Aews wrance sysieqin 2iaCe.
~ Toadwipona sysiam [orm Hrsaling Inpioyecs.
3 Tz consuliani shouldin ad- o, give acvice regarding the Tutunstic strategy ' Company shouid
tallow vo W rogpect Lo point .G acovd .
tanasgemar 1 1dit should ba compleled waninthrae monihs fremine date of award.

At i eritera requiteator preauabiea OB igts ,
3 Yo have ool expunencir conducung managament awdit of B slother Financial institutions.
voobsternasicnsl & Ul Eges poas the fior e i srance seclof wiuld ba dusirabls.
r Yo have expetiens 3w hng ALl At aud 18 ) }
i e et an e i praents o v natuse where bid tee 1 around Rs. 26 1akhs per project.
11 e teatmisutn s1aff of croyrd 208 oa the roits ol the consuitsntimanagamant suditor. -

; Jingwar of the _uanagen-'é':‘.-. gonzaitaney division should be aticast Rs.10 crares average 1o

lgastcevesing fmotio centies.
s =

Siizorganisatior £t Elailsio
Campany prafile with details of senidr manaqern"é’:ﬂ’,'&ﬂdrl_sses- of u'lilce‘s,.elc. -
b Annual 1T Returns for the past lwo years showing thelr ovesall lurnover as slso
{lio luenesn; of tha Management Consultancy Division. T \
¢} Dacumpsst oo proof of eurlier assignments and billings theveal. 1 .
413 ?H-::anls Uil huve -0 make 3 datailed presentztion, including submission of lurlfier details/data as
: ";:l:lfit*'l Sased o tne ,'.-:e_s-ur.ea‘.inn, the linat terims of roference will be suitably issued. Thercaiter, the
¢ Iar appointment ! anagement Raditer will be invited zlong with the tinancial hiﬂ. Fina: salaclion
serd un thi wehnical and finaneial bids submilted. The Company raserves tho right ol selection anl
?luu:‘-_ms-! 'T“i‘ thF- C".jnl‘hpauy's de: ison woaeki Lo faal Correspundunte [rom the applicants who are not ﬂhurlisled
ot i eplernne

Interested appis nlg iy witite fo
Fo3t Bux No. 670,
Hoyapeltah, Cheanul 600 a4,

:Lastdalaiortecel 50542 0%,03:2008;]
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(i) 15 years of experience either as Statdtbry. Auditors.
and/or In_.té'rﬁ'al A'lilaitors; |
(i) 15 full time partners; o \ :
(i) 50 Qualified - Chartereg Accountants ‘in full - time

- employment;- | _ | _
(V) Offices in New befhi", quké'té or Bhub‘aneéWar,
- Hyderabad or‘Ch’ennai_ér Bangalore; Mumbai of Pune
- QrAhmedabad} and | | |
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1. . Letter No. Sectt./DCA/03 dateq 215t October, 2003 bringing
to the notice of pca the instances where 3 Multinational
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1 ALK -Z j

THE INSTITUTE ur . .ARTEREL
ACCOUNTANTS OF INDIA

[Ser up under an Act of Parlicnneny,
P.B. NO. 7100, Indraprastha Marg
New Delhi -EIQ 002 INDIA

No.Sectt/DCA/03 EEUE October.21:2003 "
| o | 25

{iefoen

‘Dear Mr. Sardana 7 o S

Sub.: Appointmé‘nt o_f.audi-tor through Articles of Association —._—';Cer't,nin
wrongful practices being followed o

_ Section- 224 of the Companies Act, 1956 provides that every company shall at
each Annual General Meeting, appoint an auditor or auditors to hold office from the
conclusion of that meetinig to the conclusion of the next Annual General Meeting.

: A retent newspapér report (copy enclosed) suggests that some of the companics
through amendient in the Articles of Association: are naming select few firms to carry
out audit function, some of them are not-even eligible for being appointed as‘auditor. The
-Articles of Association further provides that:-of any internationally recognised firm of
- auditors approved by the prime shareholders shall be eligible for appointment as auditor.

You would kindly appreciate that the stipulation in the Articles to the above effect
is not.only in violation to-the provisions of Companies Act but also seriously jeopardize
the indépendence of the auditor. I would, therefore, request you to kindly have the matter
examined so that the companies are not allowed to violate the provisions of the

Companies Act on the ‘one hand and action is taken against the erring companies on the
other, ' ‘ ‘

With kind regards

Yours sincerely
Lo e

| e
- ' RBUPATHY

“Incl: As above. |

Mr. M.M.K. Sardana, IAS

Secretary to the Government of India
Ministry of Finance and Company Affairs
Department of Company A ffairs

Shastri Bhawan .

NEW DELHT - 110 001.
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WEDONESDAY 1 OCTOBE

R 2003 KOLIGATA Business Standard

COMPANIES

| % KALYANA RAMANATHAN

Chennai, 30 Setember

Ui CAAC (Chariered Acs
countants Action Com-
Loittee) has fived its firse
saxlviriginst comorates in In.
\Lsuriepsiie eutitios of
|_|nul:in:uumnl:u:cuumingﬁnns

e audititshook of acconnts,

h (im‘ur,nu_rihy. CONvener,
(.‘AACIm.-nw'iucnlolhcsccrc-

ey, Depart ment orCumpg ny-
P Afllairs, pointing out thatthe

Chennai-based Polaris Safi.

dwane Labs has violated the

Companics Act and theCon-

Fourconsulting fivms ag ap-

rad Actby naniing some Big

i Prevedauditors inits Anticles

of Association, .
Gunuimunhy's leller o the
DUA, & couy of which is avail.
ablewith LusmessStandace!,
Points out thal, Polaris has
amanded its Arlicles of Asso-
:'i:uiunrugurdirq:uppoinlmcm

ST e e s e B S N

of Statulory Auditors under

. Section224 ofthe Companies

Act, 1956; by naming selec
Tirmsto carry.out audit fung.
tions. Theleller sai that (he
anendment wasinvioltion of
e provisions o section 224 of
the Companiés Act, 1950 s
Wsoinfringed uponthe bghiof
Thesharcholdersin appainting
stidulory nuditors of the cum.
pany. Polaris hasin its Asticles
of Associalion, defined thetenn
approvedauditors as KPMG,
I’_n'c.r:wuterhouscCoopem. :

-Ernst & Young ang Deloitte -

Touche & Tomahatsy,
Thecompanyinits Aricles
of Association, has also jn.
cudeda residuary clause which
includes any internationally
recognisedﬁnnofaudilmsap-
proved by the prime share.
heldersfrom timeio lime,
" Polarisinits artictes of as-
sociation, while definiag the
lermapproved auditors hasi.

CAS’ panel points
- atsurrogate audit

T e ——— e o

*

clucled the phrase, where ap-
prapriale theirassociate firms
tnindia, Polaris s Bivsks are at

prefent audited by Bharat §.

Rawt & Co,an 2ssociateof K-
MG, .
The amendments T
tirough by the company-are
clearlyvaiduidersection 2 of
the Comtract Act as heing
apainst publicpolicy and alsg
asbeinguniawdulas KPMG and
Ernstand Young are not audis
firmswithinthe meaningof thie

ICAl reutations andiherefore,

hot eutitled to he appointed ig
auditors of the compuny. Gu-
rumany has said in histetfer.

While clarifying the ferm
:myinl'crna[ionnlIyrecognisccl
fimnand need lorrestricting the
listol auditors (o the Big Four,
al'olany spekesperson said,
“ustas wehave benchmark.
ingrstandards for many of our

sther operational areas, we .

hnvcscllmm:hmurltsandst;m-

= The players and their plans .

Janies Act, Contract Act’ sa}{s; CAA

C's S Gurumuriny.
finger
ing -

dlards for selecting auditons, 1
is a standard practice rmang
tape oganisationsaroundthe

wnrld,includinglndia.w_rclni:f
-oncolthe Big Fourimtemstinna
audit flmins (ot heir nus weinges,”

whure applicalile) i axiniye |
and certify theirboak of ac.

counls.”

The Falaris spestuengueg con
funhersaid, It is ne reailyan
issue of listing multinational
versus Indian firms in the At
cles. Wehavesimply tistod finns
that we helieve will meer the
highauditstandards expechid
of thenyin examining and cor-
tifying ourbook alaccounts.

Butaccordingtol 1 Arvin.
dh Pandian.alead ingattomey
specialising in Comy rany Law
said.ré‘s[ﬁaing:hc fiumherof
firnis being mentioned in the
Articles of Associating takes
away these powers vosted in

the shareholders, which is nut,
-intheirinterest -

\S7
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in [Initiatives taken by the Institute against clandestine

‘"t,es[functlomng of Multinational Accounting Firms in contravention
actlthe prOVISIOl’lS of the CA Act, 1949 and the Regulations framed_

jated issues involved to consider all the aspects ahcl perspectives involved.

n 26™ June, 2003, the representatives of the ICAI lead by the then President had a
ecting with Shri Vinod Dhali, then Secretary; DCA, to discuss services beihg
ndered by foreign firms in India in the accountancy sector. After considering the
tricacies of various issues involved, the following decisions were taken:

The ICAI may identify the problem areas and suggest solutions to the
probléms idc_ehtiﬁed. ICAI may submit the proposal in-a tabular form
indicéting therein the problems and the suggested solutions. ‘if any
legislation in the matter is requiréd, the draft lefgis[ation- may also be
submitted. For this, if required, ICAI may expedite the report of the sub-
group and examine the whole issue in the next Council meeting scheduled in
July. '

“The ICAT will obtain the details of the relationship, the * surrogate’ firms have
with foreign firms. ' |

The ICAI wm contact the RBI/FIPB to obtain details of the conditions under
Wthh the foreign forms are permitted to operate in India. Assistance, if and
when required, will also be provided by the Department in this exercise.

ICAI may examine the CPC 865 and see as to whether foreign firms are
transgressnng upon the items contained in CPC 862. _

After the proposals are received from ICAI the matter’ may be discussed in a
meeting in the Department wherein the other stakeholders like Industry
ASSOClatlon and the representatives of RBI and FIPB may also be invited

The Council of the Institute, at its meeting held in October, 2003 considered the

POrt of the Study Group constituted by the Coundil. The summary of the issues
nceming MAFs and the decisions of the Council on the Report of the Study Group

\C%

o
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ere communicated to the Ministry of Corporate Affairs vide letter dated 29™
ovember, 2003, '

_"To pursue the course of action, the Ministry of Corporate Affairs , vide letter dated

situation for ensuring reciprocal advantage in favour of the Indian accounting
profession; {ii) to take appropriate action againét MAFs including
cancellation/fevoking/withdraWaI of the permission already granted to such foreign
entities; (ili) to prohibit the MAFs/consultancy firms which have sét up commercial

the Government po[icy both in letter and spirit; (iv) to ensure that the names of the
companies which are same or similar to the names of MAFs should not be allowed to
eontinue to operate in India; and (v) to ensure that the non-compliance of the terms
& conditions of the. permission granted to such MAFs is dealt with effectively.

Further, in this letter, while examining the'scope of CPC 865, the manner in which
certain MAFs were transgressing upon the items contained in CPC 862, CPC 863 and
CPC 861 were also brought to the notice of the Ministry by the Institute.

The Institute took up the matter with the Reserve Bank of India also. In a letter
dated lgﬁ" October, 2000 addressed to Dr. Bimal Jalan, the then Governor, Reserve

companies. like KPMG, Price Waterhouse Coopers etc. in India who have been
rendering not only the management consultancy services but also audit related

firms, thereby violating the provisions of Chartered Accountants Act, 1949. Dr Jalan
y{:as also requested to reconsider the Government of India’s policy for the entry of
foreign Chartered Accountants in India in such a way so that the Indian Professionals

are permitted to render similar professional services abroad without any barriers.

In another letter dated 7" March, 2003, Shri Thakkar, the then General Manager,
RBI was requested to make certain details/documents available in respect of alleged
clandestine activities of large international firms, if those were in possession and/or
in the knowledge of the RBI, including inter alia, the terms and conditions of

19® October, was requested by the Institute, to take necessary action including -
reference to RBI -and Ministry of External Affairs (i) for reviewing the existing

presence either as a corporate entity or otherwise defied the restrictions in terms of -

Bank ofl"findia, Institute took up the issue of functioning of such certain foreign

services either in their names or in the name of their surrogatefassociate Indian
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permissions granted to foreign firms, purpose of permission granted, names of
bodies granting permissions/ approvals etc.

In response, a letter no. Ref.DBS.ARS.No.744/08:91/008(ICAI)/2003-2004 dated
_23"‘ March, 2004 was received from Shri P.K. Janardanan, Deputy General Manager,
Reserve Bank of India wherein it was, inter alia, mentioned that “RBI has not |
bermitted any foreign audit firm to set up_bfﬁce or to carry out any activity in India
u‘nder the current exchar_lge controllregulations. Further, 'M/_s. KPMG & M/s. Price
Waterhouse & Coopers are basically Indian partnership firms.. The former had
obtained permission from the Secretariate for Industrial Assistance, Ministry of
Finance, Government of India to undertake taxation, audit related services etc.”

While mentioning this developmenf_vide letters dated 19" October, 2004 and 15"

September, . 2006, the Institute had requested the Ministry of Corporate Affairs to

take up the matter with. the Ministry of External Affairs and RBI, for appropriate
action. '

[0



ANNEXURE - IT

Summary of the issues concerning Multinational Accounting Firms and the
decisions of the Council on the Report of the study group

S.No. Issues/Problems Decisions of the Council

1. Certain corporates, firms and other | The Council decided to request
juridical persons have been given | DCA to approach RBI/MEA for
permission by RBI under FIPB Route for | review of the situation for
doing consulting business (as per CPC | obtaining ~ reciprocal
865) in corporate form. While granting | permission, and to take
permission, no reciprocal undertaking has | appropriate action including
been taken. This has resulted in lowering | cancelling/ revoking/
the negotiating capacity under WTO/GATS | withdrawing the permission
negotiations.  Further, there are visa, | granted.
residence and  other unwarranted
restrictions in foreign countries on entry of
Indian CAs.

2.. | Certain corporates, firms and other | The Council decided to request
juridical persons which entered into FIPB | DCA to approach RBI/MEA for
route  for  rendering Management | review of the situation for
Consultancy Services (MCS), as defined in | obtaining reciprocal
CPC 865 have transgressed the permission | permission, and to take
and are rendering Taxation services (CPC | appropriate. action including
863), Accounting, Auditing & Book Keeping | cancelling/ revoking/
Services (CPC 862) and Legal Services | withdrawing the permission
(CPC 861). These are exclusive domain of | granted.

Chartered Accountants and/or advocates.

3. | ICAI and Government of India have taken | The Council observed that
a stand that in the field of accounting, | providing services through
auditing and book keeping (CPC 862), | service providers in Indian also
taxation services (CPC 863) and legal | amounts to commercial
services (CPC 861), foreign direct | presence. The Council decided
investment is not permitted. The | to take up with DCA, RBI &
commercial presence of foreign accounting | other relevant Government
firms (Mode 3) is not to be permitted as of | Department to ensure that
now. The movement of natural persons | non-compliance is dealt with
(Mode 4) is also to be permitted subject to | effectively.
reciprocity and removal of certain
restrictions by other country placed on
Indian CAs.

4. MAFs already operating in India either | The Council decided to suggest

through commercial presence (Mode 3) or
through movement of natural persons
(Mode 4) need to be prohibited to operate
in India in defiance of the present policy of
the Government.

to the concerned Department
of the Government including
DCA to see that consulting
firms/ MAFs which have set up
commercial presence either as

G: |HPCIReport - MAF - Final - Annexure If, IIT & IV.doc

\b
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a corporate entity or
otherwise, are prohibited to
defy the restrictions in terms of
the Government policy, both in
letter and spirit.

In a number of instances, financial
statements have been attested by persons
or bodies who are not CA firms registered
with the ICAL. These financial statements
are not only circulated, but are also used
for several purposes in India. A large
number of investors, analysts and media
also rely on such attested financiai
statements.

The Council observed that the
public interest may severely
get affected if unqualified
persons (non-CAs) or bodies,
which are not registered with
the ICAI, are permitted to
attest financial statements.
The Council has decided to
issue a notification that all
such attestation of financial
statements are not permitted
in India and only CAs
registered with the ICAI, are
authorised to attest financial
statements which are used for
any purposes in India. The
Council also decided to issue
necessary clarification through
various regulators including
DCA, RBI, SEBI, IRDA and
others to avoid any misgivings
in this regard.

The Council has already recommended to
the Government for creation of a separate
multi-disciplinary firm between CAs and
other professionals as may be approved by
the Council from time to time. It has to be
achieved at the earliest and all necessary
steps are to be taken.

The Council accepted the
recommendation for creation
of separate multi-disciplinary
firm between CAs and other
professionals and remitted the
matter to its  Executive
Committee for recommending
the modalities.
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ANNEXURE - IIT

Instances brought to the notice of the Study Team constituted by the

Council in April, 1995 and the Study Group constituted by the Council in

February, 2002 and communicated to the Ministry of Corporate Affairs

G:|HPCIReport - MAF - Final - Annexure 1, It & IV.doc

The MAFs, which are operating as partnership firms or as companies in India give
a misleading impression to the public that they provide services which are
provided by Chartered Accountants, exclusively and otherwise. .

The firm or company set up by or through these MAFs have a name which is
gither identical with or substantially similar to the name that the foreign
accounting firm is using elsewhere in the world. This is resulting into co-branding
of the accounting firm and erroneous perception of identity.

Such firms or body corporates extensively advertise for recruitment, the contents
of which at times impliedly brings home to the readers the size of operations or
the nature and extent of services offered. Besides, these firms or body
corporates also sponsor major national/international events to impliedly advertise
and spread their brand name.

Such firms or body corporates make attempts through extensive advertising or
personal meetings or even written communications to seek professional work for
themselves and also for their local affiliate CA firms, which mode otherwise is not
available to members of the Institute in practice.

The said entities with international brand name operate in the same premises
occupied by CA firms, thus giving an impression that they are one and the same.

The officials/partners and staff of these entities and that of CA firms carry visiting
cards of both the non-CA entities and the CA firm and use them interchangeably
suiting to their requirement. They use similar looking business cards and
professional stationery, which again misleads the public.

Financial institutions/Government agencies are prescribing unreasonable
conditionalities to appoint select firms/entities for professional work, which
eliminates competition from middle level and small size firms, thus providing
better chance for certain type of firms.

Internal audit of companies are sometimes carried out by non-CAs in corporate or
other forms.

There have been instances where financial audit of an entity has been performed
by an audit firm, whereas management consultancy services for the same entity
has been provided by its international affiliate.

The MAF and the body corporate display the names and contact details of their
affiliate Indian CA firms in their websites.

\’0% Page 3 of 6



ANNEXURE - 1V
ENTITY A

Services
We bring a unique combination of business, functional and technical expertise that

allow our clients to better align their business objectives and strategies with the -
need of today’s competitive market, We serve Indian business houses, multinational
corporations and the public sector and provide assistance to global clients seeking to
develop local businesses and expand into emerging markets such as India. Our edge
lies in our ability to draw upon a well equipped global network and teaming this with
custornised services of a local office. Qur integrated approach combines insight and
innovation from mulftiple disciplines with business and industry knowledge to help
our clients excel anywhere irrespective of geographical boundaries.

We offer a broad range of fully integrated services in the following areas:

Audit and Enterprise risk services: Our Audit and Enterprise Risk Service
professionals provide a range of audit and advisory services to assist clients in
achieving their business objectives, managing their risk and improving their

business performance.

Consulting: Our consufting group works closely with you to deliver measurable/
guantifiable improvement in business performance; drive shareholder value

and create sustainable competitive advantage.

Financial advisory: Our FA practice takes on an industty vertical approach. It
draws upon its pool of experts both in India and abroad specialising in various

industries.

Tax: Our tax professionals will keep you aware of developments that may affect
your business, and also help you interpret their significance and infegrate a

pian into your business strategy.

ENTITY B

Our services, our strength

We provide global services in four main areas: Assurance, Tax, Transactions and
Advisory. Through these services, we can help you retain the confidence of
investors, manage your tisk, strengthen your controls and achieve your potential,

We are 144,000 talented people with a shared way of working and commitment to
guallty. This allows us to put together a team that can give you the seamless
service you need, wherever you are in the world,
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Assurance: Around the world, the journey to success is governed by increasingly
complex and broadening reguiatory reguirements and stakeholder demands.
Strong independent assurance provides critical information for investors and
other stakeholders, a robust and clear perspective to audit committees and
timely and constructive input to management,

Tax: A successful tax function delivers a strong reporting foundation and sustainable
planning to help the business achieve its growth potential. You need tax
strategies alfgned with your business drivers, built on effective compliance
and open, transparent reporting. So we create highly networked teams who
can advise on planning, compliance and reporting and maintaining good
relationships with the tax authorities.

Transactions: The right transaction can help your business grow, prosper or
reinvent itself. We offer integrated, objective advisory services that are
aesigned to help you evaluate opportunities, execute your transactions more
efficiently and achieve your strategic goals.

Advisory: Today'’s achievement is tomorrow’s expectation. But as targets increase,
50 do risks. We help your business to make and sustain improvements, while

responding more quickly to change.

ENTITY C

India - Who We Are

Entity C is a global network of professfonal firms providing Audit, Tax and Advisory
services. We operate in 144 countries and have 137,000 people working in member
firms around the world. The independent member firms of the Entity C network are
afffliated with Entity C International Cooperative ("Entity C International”), a Swiss
entity. Each Entity C firm is a legally distinct and separate entity and describes itself
as such.

~Entity C in India is one of the leading providers of risk, financial and business

advisory, internal audit, corporate governance, and tax and regulatory services. With
a global approach to service delivery, Entity C responds to clients’ complex business
challenges with a broad range of services across industry sectors and national

boundaries.

About Entity C in India

Entity C was established in India in September 1993, and has rapidly built a
significant competitive presence in the country. The firm operates from its offices in
Mumbai, Pune, Delfi, Kolkata, Chennai, Bangalore, Hyderabad and Kochi, and offers
its clients a full range of services, including financial and business aavisory, tax and

reguilatory.
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Executive Team

is the Chief Executive Officer for Entity C's operations in India and a
member of the International Councif of Entity C.

ENTITY D

Entity D : SERVICES:

Internal Audit Services
» Internal Audit Sourcing Services
v Sarbanes-Oxley and Clatise 49
Related Services
» Internal Audit Advisory Services

Transaction
» GCMG
= (Corporate Finance & Investment
Banking
= Jransaction Services
»  Financial Due Diligence
= Structuring Services
»  Post Deal Services
«~  Commercial & Market Due
Difigence
v« Bid Support & Defence
Service
x  Valuation and Strategy Services
(V&S)
»  Business & Asset Valuations
= Cotporate Advisory Services &
Strategic Solutions
»  Project Finance
» Carbon Finance

Crisis Management
= Corporate Advisory &
Restructuring

Performance Improvement

»  Risk Regulation
IT Effectiveness
Finance Function Effectiveness
Strategy & Operations
People & Change
Outsourcing Advisory Services
eGovernance
Enterprise Architecture &
Implementation
Enterprise Application
Business Intelligence
ITeS/KPO
Forensic Technology Services

Government Reforms and Institutional
Development

= Utilities

» Social Sector Development

Tax and Regulatory Services
=  Djrect Tax
» Indirect Tax
= Jransfer Pricing
»  Corporate tax
»  Regulatory
» International Assignment
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